
Citation: 24 Isr. L. Rev. 431 1990 

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Wed Jan 29 04:43:45 2014

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

   https://www.copyright.com/ccc/basicSearch.do?  
   &operation=go&searchType=0   
   &lastSearch=simple&all=on&titleOrStdNo=0021-2237



FORTY YEARS OF ISRAELI LAW: CONSTITUTIONAL LAW
(In response to Prof S. Shetreet)

Ruth Gavison*

The symposium on 40 years of Israeli law presented the principal
speakers with a formidable task, as one cannot do justice to the devel-
opments that have taken place in an entire branch of law over 40 years
within the confines of a short lecture. This is perhaps especially true of
Israeli constitutional law, which contains a wealth of matters deserving
of discussion. Thus it may be that the method chosen by Professor
Shetreet - a discussion of selected topics - is the best solution a
specialist in this field could offer. However, speaking for myself as one
who observes constitutional law as an outsider, it is essential to place
these individual trees in their proper place in the forest. A further
difficulty is that the article published here is a considerable expansion
of the oral presentation to which it was my task to respond. I shall
therefore confine my remarks mainly to placing these selected topics in
their proper context, adding a few short and incomplete comments
regarding the issues themselves. This approach seems preferable also
because, generally speaking, I have no quarrel with the concluding,
operative remarks in Shetreet's article.

In states which have a constitution, such as the United States, the
tendency is to define the scope of constitutional law with reference to the
content of that document. Constitutional questions are those questions
regulated by the constitution, whereas questions not regulated therein
are not constitutional questions. However, such a classification is not
final, and it depends on the interpretation of the constitution. Thus, for
example, until 1964, the question of regulating the protection of a
person's reputation was not regarded as having a constitutional dimen-
sion, and consequently the interpretation of the right to freedom of speech
under the First Amendment to the U.S. Constitution did not contain any
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reference whatsoever to the restriction of that freedom by means of state
defamation laws. When, that year, the court decided to annul an
obligation in torts for defamation of a public servant regarding an act
done in the course of his duty, it altered not only the American laws of
defamation but their status as well- henceforward they became not only
part of the law of torts but also of constitutional law.' Nevertheless, for
the most part, the scope of constitutional questions in such systems is
clear and accepted. Even so, a distinction can be drawn between
questions of constitutional law, which concern a description of the
existing legal situation, and questions which concern the ideal legal
situation on constitutional issues. The latter questions may be regarded
as pertaining to politics or to political science. However, it appears that
Prof. Shetreet includes in "constitutional law" the study of both these
aspects, and I shall follow him in this respect.

The situation is different in countries like Israel which lack a
constitution, where there is no such accepted external-formal criterion
delimiting the scope of constitutional law. However, the common view
is that constitutional law is not necessarily dependent on a rigid
constitution, and that it covers at least two important and fundamental
matters: first, the characterization of governmental powers, their com-
position, functions and interrelationships, an second, the citizen's basic
rights, principally - but not solely - as against the state. On the first
issue, Prof. Shetreet concentrates on the constitutional protection of the
judiciary, and on the second on how the Israeli court deals with security
considerations. Prof. Shetreet also addresses the preliminary question
why we do not have a constitution, whether this situation is satisfactory
and whether there is any prospect of changing it, and he considers the
role played by the Declaration of Independence on the legal and social
levels. I shall commence with these same matters.

1. Constitution for Israel

Shetreet reminds us (in the context of the debate on reforming the
electoral system) of a point which is usually overlooked: the debate on
whether there should be a constitution in Israelis largely concerned with
the status of constitutional arrangements an not with their content. The

1 New York Times v. Sullivan 376 U.S. 254 (1964).
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debate as to content is part of the substantive discussion in the field of
constitutional law, but it is generally distinct from discussion of the
question whether these arrangements should be enshrined in a
constitution, how far constitutional provisions should be entrenched, who
is to supervise compliance therewith and how it will be possible to amend
the Constitution.

2

The adoption of an entrenched constitution in a system in which the
principle of parliamentary sovereignty prevails amounts to an alteration,
at least potentially, in the relation of political powers. Such a constitution
restricts the formal and legal power of the principal legislator, while
granting power to another body - usually, and in our drafts as well, the
Court - to protect those constitutional arrangements that are the most
fundamental and essential, usually covering both human rights and the
essentials of governmental structure. Consequently, judicial review may
be applied to laws made by the principal legislator who represents the
majority of the people and is responsible thereto.

I am in agreement with Prof. Shetreet's main arguments on this point.
I, too, am of the opinion that, in principle, it is desirable that Israel
should have a constitution. There are within Israeli society severe
tensions both with regard to the relationship between the political powers
and with regard to civil rights, and, in particular, there exists a special
threat to the rights of minorities, as I shall explain below. In such
circumstances, a constitution is desirable. I am not certain that any
constitutional document is preferable to the present situation, but in my
view, this question is not a practical one. Elsewhere I have argued that
the prospects that Israel will have a constitution in the foreseeable future
are not great, and at lease in retrospect, the Harari Resolution missed
a unique historic opportunity for enacting a constitution in Israel.3 I have
not changed my opinion since then, despite the impressive initiatives
which have been taken towards enacting a constitution.

2 Obviously, the two questions - status and content - are not unconnected. There are
matters which from the point of view of substantive content are controversial, though

this controversy has, as yet, taken no clear normative form. Formulating a constitution
requires specific attention to various problems, particularly where these are of the

kind without which it is difficult to imagine a constitution, such as a commitment to
equality within the scope of a bill of rights. The argument as to the extent to which
the Jewish character of the State, for example, can justify departures from what are

usually regarded as manifestations of equality is a substantive argument, which is of
particular importance in the context of the dispute over the adoption of a constitution.

3 R. Gavison, "The Controversy over Israel's Bill of Rights" (1985) 15 Israel Yearbook
of Human Rights 113.
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It seems to me, therefore, that both theoretically and practically, one
should concentrate on what has already been achieved within the scope
of our constitutional law in the absence of a constitution, in the belief that
this is the type of activity and development which can be expected in the
future as well. It should be pointed out that our Supreme Court has,
without a constitution, done things which are often even more impressive
than what the United States Supreme Court has done with a constitution
and a bill of rights, and that our constitutional law is far more creative
and active than that of of England - almost the only other country
without a constitution.4

One of the things which can be done in the absence of a constitution
is to make greater use of the relevant sections of the Declaration of
Independence, in particular within the context of the attempt to build
a state which has an equal commitment to two values: the establishment
of a Jewish state in Israel, and the establishment of a state with full
political and social equality for all its citizens. It is difficult to estimate
at the present time what the Supreme Court would have decided regard-
ing the legal status of the Declaration had it been aware of the legislative
developments to come regarding the constitution. Today, at any rate, it
is not possible to alter the ruling that the Declaration is not binding law,
and is certainly not a "supreme law" with which statutes passed by the
Knesset must accord. The Declaration cannot, therefore, fulfil one of the
important functions of a constitution: to serve as a legal restriction on
the legislator. However, it can certainly fulfil another important function
of a constitution, namely, the educational-political-public function.5 On
this point, as well, I agree with Prof. Shetreet: insufficient use has been
made of this important document, which is meanwhile the only compre-
hensive constitutional document that we have which has received any
kind of official sanction, even though its effect is less than that of a law.

4 I agree with Shetreet that one cannotlearn from England about our system for various
reasons, inter alia, the differing traditions of England and Israel. It should also be
taken into account that in in the field of human rights in England, the European
Convention and the case law of the European Community Court are of considerable
practical significance, and these act to a certain extent as a constitution.

5 There may be a certain problem in expecting a document to fulfil an educational or
public role if it does not have the status of law. The problem is particularly acute if
there are numerous statutes which are inconsistent with such a document. This is not
the situation here, however, and the Declaration of Independence does have a unique
solemnity and had the unanimous support of all the leaders of the Jewish community
at the time of the establishment of the State.

[Is.L.R. Vol. 24
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Another point worth emphasizing is that the Declaration of Independ-
ence speaks not only of political equality but also of social equality. It
thereby adopts a broad version of the classical conception of human
rights, which generally cover only civil and political rights. A genuine
problem of political equality for national minorities undoubtedly exist in
Israel. Today, however, there is a heightened consciousness of this
problem; as compared with the situation which prevailed in the early
years of the State, there is at present an awareness of the tension between
the existence of a Jewish state and the fact that a large number of Arabs
live in and are citizens of the State.6 This awareness is not shared by
everyone, nor does awareness alone ensure a solution: it does, however,
appear to be essential thereto. On the other hand, it seems to me that
the severe political tensions which prevail in Israel divert attention from
problems of social equality. Consciousness of this ideal and concern with
questions deriving therefrom are issues which ought to be restored to the
forefront of public debate. A different question, on which I do not wish
to take a stand here, is whether a particular position on these issues
should be adopted in a constitution, if and when this comes into being.

2. The Powers of Government and Their Interrelationship

A. General

As already stated, even in states with no entrenched constitution,
there must be legal regulation of the central powers of government, the
mode of their election or appointment and their relative powers. The legal
regulation which any particular society accords these issues is the very
heart of its constitutional law.'

On this important topic, Shetreet focuses on the problem of the status
of the judiciary. He thus presents us, in a concentrated form, the outcome

6 Today, one of the great concerns of those who propose constitutions is what kind of
solution should be adopted regarding equality between Jews and non-Jews in Israel;
this concern is expressed at both ends of the political spectrum. Cf. the almost lone
concern with this question on the part of Eri Jabotinsky of the Herut party at the time

of the debate on the constitution in 1950. Gavison, supra n. 3. See also debate in the

Knesset on the occasion of the adoption of the formula "State of the Jewish People" in
sec. 7A of the Basic Law: The Knesset (S.H. (1985) no. 1155, p. 196).

7 Thus, for example, the U.S. Constitution consists of seven articles, of which the first
three deal respectively with the establishment of the legislative, executive and
judicial branches of government and the determination of their powers.

Nos. 3-4, 1990)
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of his impressive study of recent years, both on the Israeli and the
international level, on the subject of judicial independence and the
autonomy of the judiciary. With regard to the situation in Israel, he
concludes that in recent years, the prestige of the Supreme Court in
Israeli society has been enhanced and the range of its functions extended,
but no corresponding growth has occurred in the extent of constitutional
protection afforded it. The article is mainly devoted to a survey ofexisting
arrangements, and to an indication of matters where the protection of
judicial autonomy, in all its aspects, is inadequate.

With regard to the other organs of government and their interrelation-
ship, Prof. Shetreet confines himself to the laconic statement that "the
government has remained the dominant organ.., the Knesset is still
contending with the challenge of mapping out its proper place within the
Israeli governmental system".

There is no debating that the judiciary is one of the important organs
of the state. Furthermore, jurists have an understandable tendency to
devote their attention to it, since it is the only organ which consists
exclusively of professionals and claims professional autonomy. Nor is
there any dispute that an appropriate degree ofjudicial independence is
an important component of a proper constitutional structure. At the
same time, confining attention to this problem only is liable to distort the
general picture: apparently even Prof. Shetreet is of the opinion that the
position of the judiciary in Israel, while obviously leaving room for
improvement, is not particularly problematic. On the other hand, the
complex relationship between the Knesset and the government, and
between the Knesset and the government on the one hand and the
judiciary on the other, together with complicated structural problems
both of the Knesset and of the government which have come to the fore
and been illustrated in a dramatic way over the years since the estab-
lishment of the State, are undoubtedly worthy of investigation.

Within the bounds of a response, it is not possible to make up for these
deficiencies. Nevertheless, one cannot let the matter go by default. The
question whether the solution offered in Israel to the fundamental con-
stitutional problem of the structure of the organs of government and their
interrelationship must have a prominent place in study and investigation
by both constitutional lawyers and political scientists. I shall therefore
attempt to remind ourselves of a few of the problems which have
emerged.

The structure of the government ought to ensure a satisfactory
balance between the effectiveness of government and its ability to

436 [Is.L.R. Vol. 24
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administer the state, on the one hand, and its responsibility to the voters
and their representatives, on the other. In both matters we have
encountered problems: elections to the Knesset are proportional in the
full sense of the term, with a low threshold requirement. The government
is chosen in accordance with the relative strength of the factions in the
Knesset, and it is dependent on the confidence of the Knesset. At first,
the government was seen, legally and practically, as a single unit, which
rose and fell in its entirety, and this severely restricted the prime minister
in selecting his ministers. In recent years, we are faced with the existence
of numerous small parties and the inability of a single large party to form
a government. This brought about various kinds of solutions, all of which
involved serious problems for the functioning and effectiveness of the
government. One problem - that of the status of the prime minister -
was settled by legislative change as a result of experience: today, the
prime minister can dismiss a minister without bringing about automati-
cally, as in the past, the resignation of the whole government. In practice,
however, prime ministers still have substantial problems in managing
their governments, as the legal change of itself does not always make it
possible, politically, to dismiss a single minister. On the other hand, the
same exigencies have brought about a situation where the desire to
protect coalitions prevents effective parliamentary control ofgovernmen-
tal acts. The problem is a complex one, and one must not jump to hasty
conclusions. However, one should certainly consider ways of moderating
this baneful influence on the effectiveness and accountability of the
government.

With respect to the Knesset, too, problems have become apparent,
some of which are related to the electoral system. The machinery for
taking decisions in the Knesset and the system of parliamentary aid and
advice do not allow for effective control of governmental acts or of its
legislative initiatives, including the Budget Law The Knesset as a whole,
and the opposition in particular, does not have the power, the ability or
apparently even the will, to take an independent stand on the main
political issues. At times it seems that the Knesset lacks adequate in-
depth knowledge of the issues, which is an essential precondition for ef-
fectuating policy or controlling it. I am among those who think that this
weakness of the Knesset is not inevitable, and that consideration should
be given to ways of reinforcing effective control by the Knesset of
governmental activity, apart from votes of non-confidence. It is interest-
ing that whereas a constitution is generally required in order to restrict
detrimental acts of the principal legislator, here, despite the formal

Nos. 3-4, 1990]
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principle of the superiority of the legislature, no observer can doubt that
it is actually the government which possesses superiority.' It is therefore
reasonable to assume that the problem here is not that of the constitu-
tional status of the Knesset (as distinct from its status under law), but
of the content of the arrangements. As long as the complicated relation
of personal-partisan dependence between the Knesset and the govern-
ment endures, we may not be able to change the present situation
significantly, as we will be unable to reach a state where the Knesset will
take upon itself, by statute, the powers and resources required for its
proper functioning.9

B. The Judiciary

In the first part of his address, Prof. Shetreet analyzes the nature of
judicial independence and constructs an "ideal model" of guarantees
required to grant such independence full protection. He goes on to
examine the arrangements provided by Israeli law, in light of this model,
and the places where such protection ofjudicial independence is lacking
under our law.

On the basis of Prof. Shetreet's own description, it seems to me that
the judiciary in Israel basically enjoys a considerable degree ofindepend-
ence, based on a combination of legal regulation and constitutional
conventions which have developed in the interrelationship between the
organs of government. Even the provision of section 10 of the Basic Law:

8 This illustrates well the point that it is often not sufficient to learn about the legal
arrangements and the formal constraints, and that in constitutional matters in
particular, one cannot comprehend the reality without a knowledge of the non-formal
limitations and possibilities. These determine the way the system operates in
practice, and the way it is reasonable to expect it to operate in the future, even if
certain statutory amendments are passed which do not alter the non-formal charac-
teristics of the system.

9 One should bear in mind, of course, that the pattern of relation between the Knesset
and the government is partially due not to the special characteristics of the set-up in
Israel, but is rather an almost inevitable result of a system whereby the government
is chosen in accordance with the strength of the factions in parliament. This is
basically the situation in England (where some of the problems we face are solved by
the system of constituency elections which ensures a relatively small number of large
blocs in Parliament), as opposed to separate elections for the legislature and the
executive as practised, for example, in the United States. Each system has its advan-
tages and drawbacks, and we must re-examine which of them, or what combination
of both, we wish to institute in Israel.

[Is.L.R. Vol. 24
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Judicature,10 the wording of which is certainly not felicitous, does not
induce me to alter my view. The idea behind the section was not to put
judges' working conditions at risk as a penalty for unpopular adjudication
by finding another sector of the economy to be victimized, but rather to
lay down the notion, which I consider acceptable andjustified, thatjudges
should not be granted immunity from a reorganization of working
conditions in the economy. It might be dangerous to have statutes which
may facilitate undesirable interpretations; nevertheless, there is no
actual violation of judicial independence here.

It should be emphasized that practical solutions for ensuring judicial
independence, as well as conceptions regarding the desirable extent of
such independence, can vary. In many Western countries, all of which
have a commitment to the principle ofjudicial independence in one sense
or another, there is a considerable variety of practical solutions. It seems,
therefore, that it would be difficult to derive the appropriate solution from
only one ideal model of the extent of constitutional protection to be
afforded to judicial independence."

I must admit that I have some skeptical thoughts as to the practical
implications of judicial independence. Undoubtedly, we should like to
avoid a situation in which a judge adjudicates according to his guess as
to the wishes of the government so as to enjoy benefits that the govern-
ment can bestow on him. Nonetheless, I am not convinced that it must
be a part of judges' personal independence that they should determine

10 38 L.S.I. 101. Sec.10 provides: "(a) The salaries ofjudges and other payments to be
made to them during or after their period of tenure or to their survivors after their
death shall be prescribed by Law or by a decision of the Knesset or of a Knesset
committee empowered by the Knesset in that behalf. (b) No decision shall be passed
reducing the salaries of judges only".

11 Thus, for example, Shetreet enumerates five basic requirements for protecting
judicial independence: a prohibition on the establishment of ad hoc tribunals, non-
frustration of particular judgments on the part of the executive or the legislature, a
conception of the judge as not being part of the public administration system, non-
interference with the judges' conditions of pay, and rules with regard to the compo-
sition of benches. Shetreet himself says that the last requirement is usual only in
continental systems. However, in those systems the judge is definitely conceived of
as a part of the public administration. And the prohibition on interference with
working conditions and other aspects of personal independence apply, atleast legally,
to a very small number of the judges in England and in the United States. The
methods of appointing judges also vary considerably, and the debate as to the proper
methods of appointment or selection, and the relationship between them and the
place of the judiciary in government, is only just beginning. See, e.g., symposium on
selection, appointment and accountability of judges in (1988) 61 S. Cal. L.R. 1555-
2074.

Nos. 3-4, 1990] 439
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all their work procedures. 2 Nor am I certain of the necessity that th
power to lay down rules of procedure be invested in the judiciary. Such
rules are not an internal matter of the judges, but are intended to ensure
the proper conduct of trials. It is not at all clear that the judicial system
has the manpower which would allow for such undertakings as the
legislation of rules of procedure. There is no doubt that under the present
situation, too, much consideration is given to lessons derived from the
experience of judges when those rules are drawn up. In brief, the end
product will not be very different ifthe power remains with the executive,
and I do not regard this as a real infringement of the independence of
the judiciary.

However, the most interesting thesis of Prof. Shetreet is the "devel-
opmental" thesis, namely, that the role of the courts, and especially of
the Supreme Court, is expanding, simultaneously with an erosion of their
moral and personal status. In Shetreet's view, these are two conflicting
trends, the co-existence of which is surprising. In my opinion, the picture
is more complex, nor is there any puzzling tension between its compo-
nents.

Prof. Shetreet sees the expansion of the role of the Court and of the
legal system generally in the fact that more matters which ar politically
charged come up forjudicial determination now than in the past, and that
there is greater readiness on the part ofjudges to examine these matters
on their merits. Possible explanations of this situation include, in the
opinion of Prof. Shetreet, the weakening of the executive, an enhanced
awareness on the part of the public of its rights, and the increasing
readiness of the Court to consider these matters in depth. He believes
that, generally speaking, the Court is to be congratulated on its decisions.
With regard to the status of the judiciary, Shetreet distinguishes three
periods: in the first period, the Court was in a weak position vis-a-vis a
strong executive, as could be seen in the non-execution ofjudgments, acts
of indemnity, etc. In the mid- and late seventies, the judiciary's status

12 Shetreet finds fault with the fact that the Minister of Justice has the power to
determine the opening hours of the courts. He does not want judges' vacations to be
controlled by the executive. Why? Is it so obviously necessary for judicial independ-
ence that judges be able to determine themselves when to sit and when and for how
long to go on vacation? Perhaps precisely in these matters, an element of responsibil-
ity is required, so that judges should not misuse their independence. Of course a
situation where such arrangements are applied in a discriminatory manner should be
avoided, but reasonable application of general arrangements regarding the judiciary
by an extraneous body would seem to be at least acceptable.

[Is.L.R. Vol. 24
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was enhanced, and recently there has been a decline, exemplified by an
amnesty granted immediately after the penalty of a convicted person was
increased by the Supreme Court,13 stays of the execution of demolition
orders, political pressure exerted on the courts in emotionally charged
matters (such as theAbu Hatzeira case14 and the "Jewish Underground"
trials15), and the decisions of the Minister of Justice in the Nakash affair, 6

as well as the cutback of resources available to the judiciary and attempts
to deprive judges in matters such as their health insurance.

There is no dispute among observers of the Israeli government system
that the role of the Court has expanded. There is a difference of opinion
as to the reasons for this process, and as to how far a change has occurred,
as compared with earlier periods in the Court's policy (see the remarks
of Prof. Kretzmer and Prof. Zamir above). There is also a dispute as to
how far these developments are to be welcomed in terms of the Court's
status, 17 and whether in important respects the Court intervenes more
often, or whether the mere apprehension of its intervention has a greater
effect on the system.' I am not convinced that there has been a
substantial change in the political pressures exerted on the Court in
emotionally charged matters: the Shalit'9 case, for instance, was dealt
with by the Court at the zenith of its prestige according to Shetreet, but
this did not deter people from exerting pressure on the Court before it
gave its decision or from criticizing it very sharply for overstepping its
jurisdiction or for other alleged wrongs after the decision did not satisfy
the hopes of those who had refused to release the Court from the necessity
of deciding the matter. Nor do I find any support for the argument that
the personal and moral status of the judges and the judiciary is being
eroded. On the contrary: parallel with the expansion of their role in
government in the wider sense, their status has undoubtedly been en-
hanced, at least in the sense that governmental authorities are forced

13 Abu Seniora v. State of Israel (not published).
14 Abu Hatzeira M.X v. State of Israel (1981) 35(iv) P.D. 699.
15 State of Israel v. Livni and 14 others (1990) (iii) P.M. 330.

16 Aloni et al. v. Ministry of Justice (1987) 41(ii) P.D. 1.
17 Compare, e.g., the critical approach of Landau J., in "On Justiciability and Reasona-

bleness in Administrative Law" (1989) 14 Iyunei Mishpat 5, with Prof. Zamir's more

moderate approach at this symposium.
18 And see below, in the discussion on the place of security conditions in the Court's

decisions.
19 Shalit v. Minister of Interior (1969) 23(ii) P.D. 477; S.J. Special volume 35.
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to take into account the decisions of the Court when planning their
actions. Furthermore, the government at times exploits the moral pres-
tige of the Court in order to obtain legitimation for its activities. Neither
am I certain that all the signs of erosion which Shetreet enumerates
actually point to a readiness to hurt the judges as such and weaken their
position. There are certain signs of a contest for priority and power, which
are a natural phenomenon in every system in which powers are divided.
Moreover, there is commendable restraint on the part of the executive
and the legislature and a conscious effort to avoid offending the judiciary
and its independent status.

Shetreet points out with concern that the increasing activity of the
Court makes it imperative to fortify constitutional guarantees of the
independence of the judiciary. However, as long as we do not have a
constitution, there cannot in any case be constitutional protection for
judges only. Moreover, as already mentioned, to this day experience has
shown that the judiciary has managed to find its way between the need
to demonstrate its independence and autonomy on the one hand, and its
duty not to lose the confidence of the people and its ability to function
on the other hand. The political system, too, has shown restraint both
in its pronouncements and in its actions by trying not to lend a hand to
undermining the legitimacy of the judiciary.

In addition, the increasing involvement of the judiciary in matters
affecting the very heart of the political process is bound to bring about
a rethinking of the political accountability of the Court and of the mutual
implications between the role of the Court, on the one hand, and the
appointments of judges and their ethos, on the other. Abody which exerts
a considerable degree of political power and is able to impede or even halt
governmental activity must take into account that it cannot indefinitely
enjoy absolute immunity from political influences, and that it may not
even be entitled to such political immunity. Such a process will require
us to reconsider some of the characteristics ofjudicial independence, and
the desirable balance between independence and accountabilityinjudicial
activity. It is therefore not surprising, but even follows, that a court
whose decisions concern matters which are traditionally political and are
therefore likely to affect the political interaction of powers, will be
required to pay a certain price to the political system into which it seeks
to enter.

I do not wish to discuss in detail Shetreet's arguments as to the
regulation of judicial independence in Israel, with the great majority of

[Is.L.R. Vol. 24
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which I agree. It should be noted only that the proper extent ofjudicial
independence depends on how the judge's role is conceived. The more
potent the socio-political component in that role, as distinct from the
professional or applicative component, the more the idea of checks and
balances requires that there be certain political influences on the exercise
of judicial power, in particular by means of appointments, and that the
Court be exposed to penetrating public and political criticism, which may
lead to social and political processes previously unknown in Israel but
which are a part of the relationship between judiciary and government
in systems like that of the United States.

The combination of increased involvement, and a certain desire on the
part of the political system to restrict judicial power, does not indicate
contradictory or unexpected trends, but rather trends which are comple-
mentary and almost inevitable.

3. Protection of Civil Rights

The extent to which civil rights generally, and the rights of minorities
in particular, are protected, and the form in which the system expresses
its commitment to democracy and to the principles of its constitutional
regime, are central themes of constitutional law.

Prof. Shetreet concentrates solely on the conflict between human
rights and state security. This is without doubt one of the most important
areas of Israeli constitutional law, which nowadays has a special urgency
owing to the events in the Territories and the legal measures taken in
their wake.

However, precisely because attention is focused on events in the
Territories, it should be emphasized that protection of human rights goes
beyond concern with the rights of inhabitants of the Territories, and that
there are important conflicts on matters of human rights which are not
connected with state security. In many areas of civil rights, the situation
in Israel has "constitutional" aspects. It may be summed up that in these
areas Israel occupies a satisfactory intermediate position in relation to
other states. There is, as always, room for improvement, but there are
also impressive achievements. Some of these achievements are statu-
tory, others are due to creative development of the law by the Supreme
Court, which has wisely based fundamental rights, such as freedom of
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expression, of association, of vocation and of movement on non-statutory
principles of our constitutional regime.'o

Special constitutional importance attaches to one problem of human
rights, namely, the complex relationship between religion and state, and
the nature of the characterization of Israel as a Jewish state. In this
sensitive area it is easier to indicate where the problems and tensions
lie than to point to achievements. From the point of view of the Court's

contribution, the picture is a mixed one: we find, on the one hand, areas

of "conservatism" an reluctance to intervene, especially where statute
law has adopted a clear position, and on the other hand, areas of
outstanding creativity on issues where there is no such legislative
regulation.

One special reason why Israel should have a constitution relates to
the problem of minorities and their rights. It is a well-known fact that
democracy, which is essentially a recognition of majority rule, is liable
to prejudice the rights of minorities living therein. The problem becomes
extremely acute when those minorities constitute a national group
within a state which itself is a national state, and when they belong to
a group with which the state has maintained a prolonged state of war
and hostilities. In spite of the commitment made in the Declaration of
Independence to maintain equality, and despite several impressive
achievements in this area, the impression nevertheless remains that the
State of Israel has not adequately tackled the implications of minority
rights for full political and social equality. A survey of the protection of
human rights in Israel must include some reference to this point.

And finally, we turn to the conflict between human rights and security.
Prof. Shetreet's general message is an optimistic one, at least in terms
of the courts' approach: since the end of the 1970's, he states, the
importance of security considerations has diminished, whereas consid-
erations of law and of civil rights have become more important. The Court
has adopted a more critical view of decisions based on security reasons.
Shetreet maintains that judgments which intervened in security deci-
sions in the early years of the State were for the most part of a procedural

20 In our system, the rights of suspects and of accused persons do not, for the most part,

have constitutional status, as they do in the United States, for example. One should
mention here, however, the latest developments concerning the right of a party list to

participate in elections to the Knesset. It ought to be stated that before the beginning

of the Intifada, the main points on which Israel was subject to world criticism in terms
of the protection of human rights were the restrictions on the freedom to marry and
the general obligation of conscription into the army.
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nature, whereas at present there is a tendency to examine security
decisions on their merits, as well exemplified by the Elon Moreh case.21

I agree with Shetreet that the constitutional framework within which
the balance was struck between security requirements and civil rights
in Israel is an unsatisfactory one, that we should aim towards abolition
of the state of emergency and a distinction between general and special
states of emergency, and that the Mandatory Defence Regulations should
be replaced by enactments with a more satisfactory balance between
human rights and security needs. However, I dispute his reading of the
position of security considerations in the decisions of the Supreme Court.
Furthermore, on this issue the Supreme Court finds itself, in my opinion,
in a difficult dilemma, which is bound to affect its standing in Israeli
society.

I do not wish to enter into the historical question of how the present
decisions of the Supreme Court on security matters compare with those
at the time the State was established. It is very difficult, without more
comprehensive historical research than a mere reading of cases, to
acquire an impression of different periods. Both the security situation
and other significant circumstances were different.' My argument is a
very limited one: at present the Court is not willing to go into the merits
of security considerations except in the most exceptional cases, and as
a result it legitimizes many acts which are justified by security consid-
erations but which many consider to be an unjustified infringement of
human rights and a breach of international law.

On this point it is important to distinguish between a number of
different questions. The first question is whether, among the actions
which are challenged before the courts in Israel, there are unjustified
infringements of human rights which the government attempts tojustify

21 Dweikat v. Government of Israel (1980) 34(i) P.D. 1.
22 Nevertheless, I do not believe that the Supreme Court in the earlyyears confined itself

to invalidating decisions which it was very easy to revalidate by serving an order or
publishing a notice as to a closed area. There were a number of decisions of the Court
which definitely upset the government, and which were not capable ofbeing amended
so quickly. One of them is the decision in the Sheib case, (Sheib v. Ministery of Defence
(1951) 5 P.D. 399; 1 S.J. 1) which Shetreet himself mentions, and the second - the
decision in the matter of the inhabitants of Rubasiyeh, which required the authorities
to allow some of them to return to their village. The authorities frustrated the decision
by blowing up the village: see A. Rubinstein, Constitutional Law, (Tel Aviv, Schocken,
1974) 163, nn. 32-33. However, it is true that in many cases the Court made do with
the statement thatit would not intervene in security considerations, without attempt-
ing to lay down guidelines for their application.
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by security reasons. A second question is whether it is possible, within
the existing legal framework, to subject such infringements to judicial
review and proclaim them to be unlawful. A third question is whether
it is reasonable to expect the Court to do this as a matter of course, in
terms of its relations with other authorities, particularly those in charge
of security. A fourth question is how other courts have functioned in
similar situations.

The first question is a normative one, which precedes the legal
questions. Without doubt, there are numerous infringements of human
rights in Israel which would be unjustifiable in countries with a different
security situation, but which are universally considered to be justified
here. On the other hand, there are quite a few governmental acts, which
have increased in number in the wake of the Intifada, which some believe
amount to unjustified breaches of human rights. A prominent example
is the policy of demolishing houses of persons suspected of certain
offences, by decision of the security authorities, despite the fact that the
victims of the demolition are the members of the suspect's family. A
second example is the tendency of the military censorship to impose a
news blackout on certain publications, such as those which identify
persons in the security service.

Even in the opinion of those who regard a particular decision as having
constituted an unwarranted infringement of human rights, this is not
the end of the road. The courts are supposed to act according to the law,
not to moral principles. The question is therefore whether legal means
are available to determine that such acts are illegal as well.

Since we are concerned here with enabling statutes and with the
challenging of decisions of the security authorities, as distinct from
legislation by the primary legislator itself- the answer must be in the
affirmative. And indeed, on certain issues this has been the route taken
by the Supreme Court to prevent what it considered unwarranted
infringements of human rights. Hence one can conclude that, ideally, the
Court would fulfil its role as protector of human rights if it construed
enabling statutes in such a way as to restrict the exercise of power to cases
in which the infringement of human rights is justifiable. It also follows
that when the Court does not act thus, it cannot avoid the issue by holding
that the statute authorizes such acts to be carried out. However, in order
to subject such decisions to effective judicial review, the Court would have
to examine the security reasons put forward on their merits and to lay
down independent tests for evaluating their validity.
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This is the point on which Prof. Shetreet is optimistic, arguing that
the Court does so at present, thereby affording adequate protection of
human rights in the security context. It is on this same point that I am
more skeptical. Decisions of the Supreme Court in cases of complaints
of infringements of human rights where security considerations were
involved may be evaluated on several levels, all of them significant. One
is that of the outcome, the bottom line. There it is indisputable that in
recent years, the Court has hardly invalidated any governmental acts
that were supported by reasons of state security, and it is almost correct
to say that the exceptions prove the rule.2 Another level is that of the
Court's reasoning. Here one undoubtedly finds an increasing readiness
by the Court to state positions on substantive issues, and these positions
guide the discretion of the authorities when they infringe human rights.
There is a willingness to lay down procedural guarantees and minimum
conditions for the exercise of powers and an attempt to define the cases
where exercise of a power is justified and to distinguish between such
cases and those where it would not be justified. It generally happens that

23 Regarding the Territories, the only two decisions where judgment was given against
the authorities were in the Elon Moreh case, (supra n. 21) and the Samara case
(Samara v. Commander of Judea and Samaria (1980) 34(iv) P.D. 1). The latter
involved a single individual, and its facts were quite unique (an entry permit granted
in the past to the petitioner, whose nuclear family resided in the Territories, was
cancelled without any reason save for general policy considerations). The only case
which really caused vexation and had an effect was that of Elon Moreh. There the
special feature was not that the judges were prepared to examine unspecified "security
considerations", but that there was a conjunction of at least three unique facts: a real
dispute between security experts of the first order, cogent evidence showing that
selection of the site was not based on security considerations, and the unequivocal
stand of the settlers themselves, who were party to the proceedings, that the settle-
ment was permanent and not merely intended to serve security needs. It is difficult
to see how, in such a situation, the decision could have been different. An interesting
decision in this respect is the Kawasmeh case (Kawasmeh et al. v. Minister of Defence
(1981) 35(i) P.D. 617). Against the minority opinion of Justice Haim Cohn, who would
have denied altogether the power of deportation, the majority preserved that power
and the principle of non-intervention, despite the fact that its recommendation to the
government indicated it was not satisfied with the security considerations on their
merits. See also Association for Civil Rights in Israel v. Commander of the Central
Region (1989) 43(ii) P.D. 529. In Israel, alongside numerous decisions where there
was no intervention, there is a prominent, notable exception where there was a
readiness to intervene in the security considerations of the military censorship
against the Hebrew press: Schnitzer and others v. Chief Military Censor (1988) 42(iv)
P.D. 617.
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the cases reaching the Court fall into the first category. I do not
underestimate the importance of developing guiding principles on these
difficult issues, or of observing procedural guarantees. It may even be
that these developments affect the conduct of the authorities and guide
them, so that they really commit fewer breaches of human rights.
However, it should be recalled that precisely against this background,
the decision of the Court not to intervene becomes more significant, since
a decision specifying when the Court will intervene says, in effect, that
the Court will intervene when the breach is unjustified. It follows, even
if this is not said in explicit terms, that in cases where the Court did not
intervene there was no such unjustified breach.

As stated, the Court has intervened only in isolated instances.
Deportations, sealing and demolition of houses, administrative detention
on the basis of privileged evidence: these have all been approved by the
Court.

Here the third question comes into play: is it reasonable to expect the
Court to examine security considerations on their merits and to declare
invalid acts of the security authorities of which it does not approve? And
the reply to the fourth question, which adds a comparative dimension,
assists us in evaluating our response. Here, in my opinion, lies the trap
in which the Court find itself. It follows from the fact that courts can
hardly act differently, and never in history have they acted differently
whenever a period of real emergency prevailed in their country. Their
role in society does not enable them to review strictly the security
considerations of those in charge of security in genuine states of emer-
gency.24 Our Supreme Court does not protect human rights during
emergencies any less effectively than courts in the most civilized and
democratic of countries have done. Furthermore, the Court cannot rescue
society from itself in this respect. The Court cannot place itself and its
judgment in place of the considerations of those in charge of security,
although there is no guarantee that the security authorities always
balance correctly state security as against human rights, and although

24 And this is perhaps the difference which explains Schnitzer, (supra n. 23) on the one
hand, and Affu et aL v. Minister of Defence (1988) 42(ii) P.D. 4: the court felt
deportation was generated by a real emergency, but that such a situation did not
prevail in the censor's demand not to publish the name of the retiring head of the

Mossad in the Hebrew press in Israel.
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history - both in Israel and in the world generally - proves that at times
they do not.25

At the same time, when it is examined, usually post factum, whether
the Court managed to prevent unjustifiable infringements of human
rights, the answer is often in the negative. 26 This failure is not due to
lack ofjurisdiction, but to the fact that the reasonable expectations from
the activity of the courts within the system are bound to be limited.
However, where such infringements are prolonged and extensive, and
nevertheless receive judicial validation, the image of the Court as an
effective protector of human rights is bound to be damaged. In this sense,
this is a statement more about the price to be paid for states of emergency
than about the principles of constitutional law or the proper role of the
Court.

Our Court does not operate less satisfactorily than other courts in
emergencies. This is an important point which should be emphasized.
On the other hand, however, we should not be content with this self-
congratulation, nor consider ourselves exempt from examining whether
or not, in fact, unjustified violations of human rights are being committed
in Israel, on the grounds of security, which win the approval of the Court.
It is also important that we examine whether we will not have to say,

25 This does not mean that all decisions of the Court are the inevitable outcome of this
trap. Sometimes the Court "volunteers" more than it is required. This is how I view,
for example, the decision of the majority in the AI-Affu case, supra n. 24, where it was

held that Article 49 of the Fourth Geneva Convention does not prohibit deportations
of protected individuals, but applies only to mass deportations. This holding is, in my

opinion, incorrect. It was not necessary in order to decide the case. The Court could
have approved the particular deportation without taking a stand on this issue. Such

an interpretation accords the sanction of international law to deportations of indi-
viduals from their country by occupying forces, which is to my mind an unwarranted
infringement of their human rights and exposes the Court, in my view, to severe -
and unnecessary- criticism from the international legal community. But such cases
are rare. Most decisions where security considerations are pleaded are different.

26 It should be recalled that the U.S. Supreme Court declared valid the administrative

detention of tens of thousands of citizens of Japanese descent in detention camps in
the centre of the country owing to security considerations during the Second World
War: Korematsu v. U.S., 323 U.S. 214 (1944). The accepted view today is that this was
a serious and unwarranted infringement of the detainees' rights, and that there was
a failure - regrettable even if understandable - of the system of judicial review
which is supposed to protect human rights.
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post factum, that unjustified breaches occurred which the judiciary was
not wise enough (or not able) to prevent.

If the reply to these questions is positive - and I believe this is the
situation - we must continue to demand of the courts that they prevent
unjustified infringements not necessitated by the law. We must require
of the courts that they do today, even if this is difficult, what it will be
easier to see, after the fact, should and could have been done. We must
make this demand even though we know that the prospect of its being
fully realized is not great. And we must refrain from being satisfied that
our Court is doing all it is reasonable for it to do, since we thereby forget
the questions of what ought to be done, and what the Court can do from
a legal point of view to promote the desirable situation. These are
questions that we dare not allow to be ignored.


