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BOOKS

JUSTICE UNDER OCCUPATION: The Israeli Supreme Court Versus the Military
Administration in the Occupied Territories. By Moshe Negbi [Cana, Jerusalem,
1981, 165 pp.].*

The subtitle of Moshe Negbi's new book-the Israeli Supreme Court
Versus the Military Administration in the Occupied Territories-aptly
describes this important addition to our reservoir of original literature. The
author presents a fluent and accurate survey of the principal decisions of
the Supreme Court, sitting as a High Court of Justice, in matters related to
the administered territories. The book constitutes an important contribution,
even for those who follow the Supreme Court's decisions diligently and
from up close, as it collates, by subject, decisions that span fifteen years,
in a manner that well emphasizes the changes that transpired in the posi-
tions of the military government and the Court in the course of that period.

Books of this type, that present an analysis of a highly professional field
in a manner accessible to lay readers, are not abundant on the literary
landscape. Mr. Negbi is endowed with an excellent blend of the two
qualifications necessary for writing of this genre: The book is absorbing
and rich in anecdotes that add life, background, and colour, it is eminently
readable and it does not tire the reader with technical details. Together
with this, the book contains none of the inaccuracies common to attempts
by non-jurists to describe and analyse attorney's arguments and the Court's
decisions.

Primarily, the book is devoted to the description of the decisions of the
Supreme Court in matters of land expropriation, expulsions, the right to
return to the administered territories, the enactment of compulsory arbi-
tration, the Electric Company, and the licensing and distribution of news-
papers. Negbi is acutely aware that what is done in the administered terri-
tories stands at the center of formidable political controversies, and he
takes great pains to present, as far as possible, a neutral and precise de-
scription. Only in the final chapter of the book does Negbi offer us an
interim summation of the High Court's involvement in the territories; a
summation that Negbi considers most positive. The Court's involvement

• Reprinted with the kind permission of Ha'aretz, Hebrew language daily newspaper,
where this review appeared on 2 May 1982.
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created a climate in which there is a channel for judicial supervision of
the activities of the military government, similar to the judicial review
exercised by the High Court in relation to the administration in Israel. In
Negbi's opinion, this supervision contributes to preventing corruption of
the military system, and to an improved feeling among the residents, who
sense that there is at least some supervision of that system. Negbi points
out that the Court takes its supervisory role seriously; it examines the pro-
cedures and grounds of the military government on the merits, and, in
some cases, it even intervenes in the decisions of the military government,
rejecting or modifying them. Moreover, the High Court does not hesitate
in applying to the territories the same norms current in Israel itself, even
where these norms are more liberal than those that applied on the West
Bank when it was under Jordanian law.

As stated, Negbi forbears assessments. He expressly praises the State's
decision, initiated by the then Attorney General, Justice Shamgar, not to
raise the contention that the High Court lacked jurisdiction over petitions
originating in the territories. In the opinion of many jurists, this contention
would have determined the fate of High Court involvement and would have
shut the Court's doors before petitions from the territories. In this manner,
the military government-unlike the Israeli administration-could have
evaded judicial review, and Negbi praises the decision not to do this.
Furthermore, Negbi's survey shows that if the military government thought
that by submitting to the High Court's authority it could achieve legitimacy
without encountering supervision of any great consequence, the High
Court's decisions demonstrate that here, at least in part, the government
struck a poor bargain.

The importance of the book lies, of course, in the lessons that can be
learned from it, and which Negbi expressly abstains from considering.
The author is interested in allowing the survey to speak for itself, and in
permitting those who are so disposed, to inspect some background material
from which it is possible to learn about what is taking place. Conspicuous
questions that Negbi does not consider concern the appraisal of the conduct
of the military government and the State Attorney's office. Following the
author's lead, I, too, shall refrain from treating these questions. It is im-
portant to emphasize one point, however. The book dramatically demons-
trates both the strengths and weaknesses of judicial review. The first weakness
of courts is that they consider only material that is brought before them.
The book does not describe all that happens in the territories. It relates
only to that relatively small segment of affairs that reached the Supreme
Court. A large part of what occurs in the territories cannot be adjudicated
since it concerns material that is difficult or impossible to translate into
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a legal petition. Another part does not reach the High Court because the
injured parties do not wish to admit its jurisdiction.

A second shortcoming is inherent to the judicial task. The Court is not
intended to replace all the organs of the state, it is intended to supervise
their acts. The activities of the governmental authorities must be conducted
in consonance with the law. If an authority transcends its authority, the
High Court will intervene. But most complaints concerning the conduct
of the public administration or of the military government, do not bear
upon the question of competence. Rather, they raise the problem of the
exercising of discretion within the framework of that competence. The court
enjoys neither the expertise of the persons empowered to make the decisions,
nor the ability to examine the facts that form the basis for such decisions.
Thus, it tends to ratify administrative conduct unless it is clearly defective.
The burden of proving the defect falls upon the shoulders of the petitioner,
and in many cases it is impossible to challenge the administration's deci-
sions on grounds other than the difficult-to-maintain contention of lack
of good faith.

The strength of judicial review is in the independence of the judges:
they are appointed for life, and are supposed to be guided by the law
alone, resisting all pressure, political or otherwise. In grappling with problems
of the sort related to activities in the administered territories, such inde-
pendence is essential. In addition, the judges see it as their duty to protect
the rights of the individual from governmental intrusion. Together, these
two principles enable the court to render decisions that may be politic-
ally unpopular, as occurred in the Elon Moreh episode.' However, the High
Court itself is restrained by bonds of justice and of tradition that limit
its capacity to act as a righter of wrongs. Its role is not to prefer its own
discretion to that of the military government, but to examine the legality
of the government's acts. The tension between these two alternatives is made
apparent in the majority opinion in the case of the expelled mayors.2

What is to be learned from all this is that the Court is not the primary
address for the criticism of policy, and that a review of the Court's decisions
paints but a partial picture of what occurs in the territories and of the
moral assessment of those occurrences. The High Court's position, which
supported the State's stand in the vast majority of instances, does not
necessarily imply that the State's actions are not worthy of criticism, nor
that the Court acted in cowardice. What is implied is that the appraisal of

1 Dwikat et al. v. The Government of Israel et al. A digest of this case appears in

(1980) 15 Is. L. R. 131.
2 Kwassmah et al. v. The Minister of Defence et al. (1981) (I) 35 P.D. 617.
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the government's acts must, also, or perhaps primarily, be conducted in
the political arena, and not in the legal forum, and that the Court, per se,
reacts to policy and does not create it.

I agree with Negbi that a situation in which there is judicial review of
the government is better than one where such review is absent. I also
agree that the existence of such review influences the activities of the gov-
ernment in those sectors in which there is apprehension of the High Court's
intervention. But on a note of caution, I wish to warn against accepting this
interim summation as an opportunity to absolve ourselves by our own
clean hands and to congratulate ourselves for what we have accomplished.
Judicial review is not a substitute for the moral and the political assessment
of the situation and legal framework in which the military government acts.
It is this assessment that is the starting point for an appraisql of the military
government.

Ruth Gavison **

** D. Phil (Oxon). Senior Lecturer, Faculty of Law, the Hebrew University of

Jerusalem.
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