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Comment on "Law and Equality in Education" 1977, Published also in 16 Isr. L. R. 378 

 

 

Ruth Gavison 

 

The papers by Coons and Friedman deal with the demands for equality and liberty in 

education. There are at least three distinct approaches to the subject. One is that of 

conceptual analysis discussing the key concepts, i.e. education, equality, liberty, and 

analyzing them and the relationships among them. Conceptual analysis may also include 

the elaboration of the implications of accepting, for example, the idea that education 

should be equal. These implications are merely deductions from the analysis of "equality" 

in the context of education, and should be distinguished from the practical question of 

whether these implications should be accepted. Conceptual analysis is a tool for making 

practical decisions about values by clarifying the meaning of such decisions. A second 

approach is that of explicitly subscribing to a certain value, and advocating specific 

educational solutions. A third possible approach is that of the sociologist - describing 

what is being demanded under the concept "equality in education," how these demands 

were met in different periods and in different societies, what gives rise to such demands 

and what are the chances that a given society will accept them.  

All three approaches are legitimate, indeed necessary, together to form the basis for 

intelligent practical decisions in the field of education (as in many other fields). The two 

papers presented here by Coons and Friedman - are different, since they exemplify two of 

the approaches listed above. While Coons explicitly advocates a definite solution to a 

problem in the field of education (letting the family choose the form of primary 

education), Friedman presents a description of the types of demands currently made for 

equality in education. He distinguishes between demands for equality of access and those 

for equality of content, and points out a few considerations which may be relevant when 

we consider whether demands for equality of content are likely to be accepted. Coons' 

suggested model of family choice is just one of the many solutions described by 

Friedman (labelled as an extreme claim for equality of content),' a solution which 

Friedman thinks is not very likely to be accepted.  
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In my comment, I shall say something about the first approach, that of conceptual 

analysis, which was not represented in the above papers. I assume that the contribution of 

papers such as Friedman's is obvious, and thus shall not dwell on this point. Suffice it to 

say that explicit and clear decisions of value are, in themselves, not enough. It is also 

important to study the factors which may be relevant to the political feasibility of 

introducing a given reform. It is sometimes more fruitful to embark on a less ambitious 

reform, which may be successful, than to attempt to realize a closer approximation to 

one's ideals which may in fact halt progress in that direction for many years due to 

resistance of the population.  

I shall continue with a few substantive comments on Coons' model of family choice, 

concluding with some sketchy remarks concerning the aims of education.  

 

THE IMPORTANCE OF CONCEPTUAL ANALYSIS  

After a period of analytical philosophy, a note of disappointment about its 

achievements is clearly noticeable among philosophers. It is said that conceptual analysis 

is sterile and meaningless, not relevant to the practical issues with which we are faced as 

individuals and societies. Surely, it is said, it is much more important to do something 

about poverty, for example, than to spend time and intellectual energy in arguing about 

what poverty is. Our commonsense understanding of what poverty is, and the prevalent 

consensus that poverty is bad, are sufficient bases for action, and the refinements that 

conceptual analysis is likely to produce are beside the point.  

It may be true that conceptual analysis in itself is not very helpful to the puzzled 

decision maker. In fact, analytical philosophers have always stressed just this point: 

decisions on values should be explicitly presented as such, not disguised as exercises in 

conceptual analysis. They have further insisted that analysis cannot yield solutions to 

practical problems. However, from this it does not follow that conceptual analysis is 

superfluous. It only follows that it should be supplemented by practical decisions.  

The importance of conceptual analysis can be illustrated by studying the two papers 

of Friedman and Coons. Coons presents his proposal as based (at least in part) on 
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accepting liberty as a fundamental value. He also points out that, at times, the values of 

liberty and equality may be in conflict. When this is the case, Coons will tend to prefer 

liberty. Friedman, on the other hand, shows that the demand for more choice (liberty) in 

education may take the form of demand for "equality of content." Is Coons for or against 

equality?' And if in one sense of "equality" he is for it, and in another he is against it, it 

follows that the "commonsense understanding" of what equality is may be misleading, 

and thus not a good basis for practical desisions.  

The opponents of analytical philosophy may still wish to argue that conceptual 

analysis is a waste of time. To avoid confusion, they would say, let us stop talking about 

"equality," "liberty," etc., and talk instead about desirable and undesirable states of 

affairs. If the mediation of value-laden words may be misleading, let us get rid of them 

and deal directly with the problems at hand. If we do so, it will not be important if Coons 

is for or against equality. What is important is that Coons is for letting the family decide, 

and for organizing a system of education in which parents may indeed exercise such 

choice.  

This way out, attractive as it may seem, is not tenable. Coons is for family choice 

because he wants to promote liberty. If we are to understand his justification for his 

position, we must know what liberty is, and whether family choice is indeed conducive to 

it. The first question is one of conceptual analysis, the second one of empirical research. 

Even if Coons provides justifications for family choice in terms of that desirable state of 

affairs which he calls "liberty," conceptual analysis will still be needed. Our general 

principles contain words such as "liberty," "equality," etc., and these principles are used 

as the basis and justification of claims of liberty, equality, etc. To know whether a given 

principle does give support to a specific claim, we must know the meaning of both the 

claim and the principle.  

Our method of discussing claims and evaluating them, both in courts of law and in 

general discourse is based on adducing general principles. There are good reasons for this 

being so. Understanding the application of general principles requires conceptual 

analysis.  
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In theory, if we were starting to build our society afresh, getting rid of all the vague 

"slogan-terms," such as "liberty" and "equality," might be possible at the first stage. Even 

so, after a time we would have to find "short names" for the complex desirable and 

undesirable states of affairs. Once we did that, "persuasive" definitions would not be far 

away. Moreover, in the context of constitutions, or moral principles, the vagueness and 

suggestiveness of slogan-terms may be advantageous for certain purposes, giving the 

standards some flexibility in application. This is why the United States Constitution, 

written 200 years ago, can now serve as the basis of a decision in which statutes which 

prohibit married couples from using contraceptives are held to be unconstitutional. This 

is a feature we would not want to give up.  

Even this short discussion has shown that it would be good if we had an agreed 

description of concepts such as "equality," "assimilation," "desegregation" or 

"integration." A conceptual consensus is also very important as a starting point for 

empirical research. When the goal for which we strive is clearly articulated, rather than 

being vague and ambiguous "integration," the factual elements we have to study become 

clearer as well. In addition, although conceptual analysis cannot solve our practical 

problems, it may help our deliberations by clarifying the implications of specific 

decisions concerning priorities of values. Pursuing equality in certain ways may be very 

costly, in terms of both financial resources and other values which may be endangered. 

Again, a combination of conceptual analysis and empirical research may help us in 

assessing the costs.  

Finally, there is no doubt that intelligent decision making in the field of education 

(as in any other field) requires information. Decision making is based on factual 

assumptions concerning the processes of learning, the effectiveness of different teaching 

methods, etc., and on value judgements, e.g. that gaps in education, at least up to a certain 

level, should be diminished. To know the types of factual questions that need to be 

answered before a policy is decided upon, we must have a framework of discussion, in 

which our decisions of value will be made explicit, their implications elaborated, and the 

ways to promote that state of affairs, which we deem desirable, outlined and investigated. 

The construction of such a framework of discussion may be a further contribution by 

philosophers to the attempt at improving decision-making processes.  
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COONS' ARGUMENT FOR FAMILY CHOICE  

Coons has been arguing for family choice in education for many years.' When we 

study his paper more closely, we find that Coons offers two distinct arguments to justify 

his position that the power to make decisions concerning children's education in the 

compulsoryschooling period be vested in their parents. Schematically, the two arguments 

may be presented as follows:  

a.l. In our society, there is no consensus concerning the goals of education, the 

values the child should "absorb," and the effective means of attaining educational and 

teaching goals (beyond a certain minimum relating to basic skills). The consensus is 

limited to the rather vague notion that the "best interests" of children should be served.  

2. Children are in a state of temporary dependence. Someone other than themselves 

must make decisions for them.  

3. In the absence of consensus, the important question is: Who should make the 

decision for each child?  

4. The criteria by which the answer to (3) is to be evaluated are: voice, care and 

responsibility, since these are the best guarantees of children's best interests.  

5. On all three criteria, the family is better than the present bureaucratic-professional 

model.  

6. It follows that the family should be the locus of decision.  

b.l. It is desirable to promote liberty of choice whenever possible (and commitment 

to this value is reflected in the American Constitution).  

2. In a family choice model the liberty of parents is increased.  

3. The family choice system will probably contribute to an increased liberty for 

children as well. First, their parents are more likely to take their preferences into account 

(voice). Second, children will have the opportunity to attend schools stressing their own 

heritage rather than be exposed to an assimilative education which they may resent.  

4. It follows that giving parents the choice is desirable.  
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I n addition, Coons notes some desirable by-products of the adoption of his family 

choice model. First, the poor will have the same power to decide their children's 

education as the rich.' Second, low-income families may rise to the challenge and take a 

more responsible part in that education. Third, parent-teacher relationships will become 

freer and more professional and responsible. Finally, more flexibility and more 

attentiveness to the individual child may encourage some who drop out of the present 

schooling system to complete school, with all the implications in terms of skills, job 

opportunities, and less frustration and alienation.  

These considerations work in favor of the family choice model, but are not presented 

as independent arguments for it.  

On the face of it, the two arguments are very different. Argument b is clearly based 

on a value-premise. Those who do not accept b.1 (that the promotion of liberty of choice 

is always desirable') do not have to conclude, with Coons, that family choice is desirable. 

The first argument does not seem open to the same kind of attack. It does not appear to 

rest on a value judgement but rather to provide a reasonable way out of a situation in 

which there are no concrete guidelines for the best decisions. In such cases it is not 

uncommon to move from the search for the best solution to the search for that agency or 

body which is likely to make the best decisions. This move requires no value judgement 

concerning the content of the "best" decisions. However, this difference is more apparent 

than real. Underlying the first argument is the commitment to another value judgement, 

i.e., in the absence of consensus, the majority, or an elite, is not justified in making 

substantive educational decisions. This is a value judgement no less basic in the political 

context than the commitment to liberty. Indeed, it is closely connected with it, as the 

contemporary discussion of the "enforcement of morals" shows.  

The argument against centralized regulation of education (or "private morality") in a 

pluralistic state rests, among other things, on a commitment to Mill's ideal of various 

"experiments with life." Without this value commitment, the fact that there is no 

consensus could be seen as a serious cause for worry, a cause for designing programs 

which will eliminate the dissensus, rather than noting its existence and acting on this 

basis. The fact that there is no agreed upon translation of the "best interests" of children 
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in the context of education is not a neutral fact. If someone believes that, despite the 

absence of consensus, he knows what the best decisions are, there is no reason why he 

should subscribe to the apparently value-free technique of letting others make those 

decisions, thus losing control over them. It is very important to stress this point and to 

make this value judgement explicit, since it is not shared by everyone. In the second 

argument, the value judgement is explicit, whilst in the first it is implied. An important 

implication of Coons' view, expressed in both arguments, is tolerance of other points of 

view, educational approaches, etc. A distinction Friedman makes may be helpful here. 

Coons argues for autonomous units, in which groups of parents will be able to determine, 

to a large extent, their children's education, against the background of tolerance of other 

similarly autonomous units. This is, in Friedman's terms, one solution for those who press 

"equality of content" claims. Others, however, would not be happy with such autonomous 

education. They want moral hegemony, they want to follow the "mainstream" of 

education, and convince all that their perception of aims, values, means and facts is the 

right one. They do not accept tolerance of other views and would like to establish a 

general consensus, in which everyone accepts their version.  

It follows that not only is family choice unlikely to materialize, but that the argument 

for it, in both forms, is an argument based on a commitment to the values of liberty and 

pluralism with their concomitant of tolerance. The many who do not accept pluralism in 

education as a value, whether in principle or because of special circumstances (e.g. 

situations like the ones mentioned by Friedman where assimilative trends are very 

strong), will therefore reject Coons' solution (unless "neutral" arguments show its merits, 

and these merits are not counterbalanced by the "undesirable" contribution to pluralism). 

This does not mean to say that the values of choice and pluralism in education cannot be 

justified. Literature is full of discussions concerning the justifications of these values, in 

the broader context of political morality and in the specific context of education. It should 

be stressed, however, that many people have doubts about the viability and consistency of 

adherence to these two ideals." Especially in the context of education it is said that you 

cannot educate children to hold "exclusive" points of view and at the same time teach 

them tolerance. Others go even further and doubt not only the possibility of such 

education, but also its desirablility as a goal towards which we should strive.  
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The fact that the two arguments are based on a value judgement in favor of liberty 

and pluralism may be seen, on the other hand, as strengthening the first argument rather 

than weakening it. The value judgement is valid, presumably, even where there is a 

consensus by the majority on both the aims and the effective means of teaching and 

education. The right of the minority to have an education which is different from the one 

sanctioned by the majority could also be justified by reference to the values of liberty and 

pluralism, the fact of consensus notwithstanding.  

Coons' argument for family choice may be criticized on various levels even by those 

sharing his commitment to liberty and pluralism. I shall only indicate three points which 

may deserve further attention and elaboration.  

I. Premise a.2, concerning the inherent dependency of children, with its consequence 

that others must decide for the child, is not indisputable. In law, we sometimes choose an 

arbitrary age to denote the border between childhood and adulthood. The arbitrariness of 

this choice is acknowledged, as it is a fact that a person who is very infantile at 21 is 

legally considered an adult, while a very mature child of 17 is still regarded as a minor. In 

moral arguments, such arbitrariness is even less justified. The moral argument revolves 

around the capacities and sensibilities of the individual, it does not imply a generalization 

concerning most individuals of a particular age. Moreover, there is no indication that the 

age when a child becomes a moral agent coincides with the age of legal maturity or the 

end of the compulsory schooling period. Coons is not unaware of these difficulties, and 

they can be avoided if his program is explicitly limited to ages under which children are 

very rarely opinionated about themselves. One of the purposes of education is to teach 

the child autonomy and the capacity to make his own decisions. If we let the parents 

("voice" notwithstanding) decide for the child so long as he is liable to compulsory 

schooling on something as basic to him as his own education, this might frustrate his 

autonomy rather than promote it, thus vitiating the principal aim of education.  

2. A host of practical difficulties may endanger Coons' solution:  

The family choice program is likely to be very costly. Transportation and 

information services are only part of the additional costs. If there is real free choice, the 

number of educational institutions will have to be greatly increased, each catering to a 
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small number of students. The variables of choice in education are many. They include 

ap-  

proach to discipline, material taught, moral or religious commitments of the 

institution and its teachers, language of instruction, proportion of outdoor to indoor 

activities, degree of individual treatment, etc. If there are budgetary limitations on the 

number of educational institutions, as there must be, there will still remain a large area in 

which compulsory education must be on a "take it - you cannot even leave it" basis.  

3. An important flaw in Coons' argument must be pointed out, revealing perhaps a 

central feature of decisions concerning education on the one hand and of liberal 

approaches on the other. Family choice is presented as enhancing liberty. It no doubt 

enhances the liberty of the parents, at least to a certain degree. But the liberty of choice 

granted to parents implies that the parents may choose to send their children to an anti-

liberal school. The parents may prefer a school with a strong authoritarian approach, in 

which severe punishment is meted out for non-conformist behavior. We have gained 

some liberty for the parents, but the price may be that the children turn out fanatics and 

bigots (which their parents intended them to become). The parents have thus abused their 

liberty of choice to limit the same liberty of choice for their own children and, possibly, 

for future generations as well. The phenomenon of "abuse" of liberty to restrict another's 

liberty is by no means new, or special to education. The classic example is that presented 

by the problem of whether a person should be allowed to exercise his liberty by validly 

selling himself into slavery, giving up his own liberty for an indefinite period.  

Education presents a more complex problem of the same sort. As Friedman points 

out, education is an attempt to change those who are subject to it. In this sense, education 

is a "second-order" activity, attempting to influence the attitudes of children to values 

such as liberty and pluralism, attitudes which in turn will influence their behavior. A 

commitment to liberty and pluralism cannot leave every decision to the parents. It implies 

that the parents' choice should be limited so that the children's potential for choice is not 

unduly restricted. Here we may draw again on one of Friedman's insights: some points of 

view tend to be "exclusive" - they cannot easily be combined with an education to 

tolerance or with the presentation of alternative views.  
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If education based on a commitment to tolerance is, indeed, impossible;' this would 

provide a very strong argument for rejecting the family choice model, for reasons similar 

to those given by Coons in support of the model. Family choice may e.g. lead to a 

situation in which large parts of the population will not learn about Darwin's theories." I 

am not sure this is considered a desirable result even by those who advocate family 

choice. Family choice will indeed be conducive to liberty only if the pluralism of the 

society is not only a fact, but is also viewed as a desirable value by the majority of the 

community. In other words, a necessary condition for family choice may be that the 

social consensus will broaden to include not only the opinion that children should be 

taught reading, writing and arithmetic. The social consensus must include the belief that 

education should, as far as possible, not preempt the children's choice of their future. 

Such tolerance is, perhaps, more likely to be found in impersonal officials than in 

emotionally involved parents, assuming that the latter are more deeply concerned with 

their own children.  

 

3. EQUALITY, LIBERTY AND DIGNITY  

Finally, I would like to venture briefly into the question of equality in education as a 

value. Literature has reflected the growing vogue in demands for equality by providing 

numerous analyses of the notion of equality and of the justifications of demands for 

equality." But education is not just another kind of merchandise, and claims for equal 

education are not just another instance of claims for distributive justice. Education is, at 

least in part, a system of initiation.'? It should be an initiation into the society into which 

the children are likely to grow, and an initiation likely to produce individuals who will 

fight for, and fit into, a desirable society.  

Our society clearly abounds with inequalities: of wealth, rank, status, power, to 

mention just some political (as distinct from natural) inequalities. Education is viewed by 

the "disadvantaged" as a way to overcome these inequalities, at least in part. But it should 

be remembered that, even if all these inequalities are miraculously abolished, there will 

still be differentiation among the roles of individuals. II If the connections between 

individual roles and status which exist at present are not severed, this necessary 
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differentiation will continue to cause inequality, often accompanied by personal 

frustration and social unrest.  

Our educational system is competitive in more than one way. First, it is good to be 

"first in class." More important perhaps, the value system which permeates the 

educational system is primarily achievement-oriented, achievement being quantified by 

grades. As not everyone can be first in class, the system necessarily creates 

disappointment. Moreover, although all children are subjected at school to a system of 

evaluation under which high grades, university education, and a white-collar job are the 

indices of success, the majority of students necessarily "fail" in this respect. They 

consequently regard themselves as complete failures. We shall always need people to be 

office, workshop, factory workers. One aim of the educational system should be to make 

those who perform these tasks realize that they are doing something important, no less 

essential than the work done by lawyers and doctors.  

Moreover, we should try to educate greater numbers who will be glad to do what 

they are doing, not feeling that they are doing it because they were not good enough to 

become lawyers or doctors. I found it very encouraging that the children of 

"disadvantaged" families start school with high expectations of success. This means that 

their families were not so embittered as to persuade them that they were bound to fail. 

The task of the educational system should be to encourage this feeling of confidence. 

Cutting the link between the different roles and prestige should, of course, not only be a 

feature of the educational system. It should also be one of the features of that society 

which we would like the children eventually to enter. Teachers who think of themselves 

as "failures" because their role does not carry enough prestige are not likely to succeed in 

conveying the above message to their pupils. Changing the aims of education in this 

direction may therefore be impossible before the majority of society shares these feelings, 

and then, ironically, formal education in this direction may be less needed. But this again 

is a practical difficulty, which, though it may be fatal if we consider it likely that such an 

ideal will soon enter the educational system, does not diminish the power of this ideal, 

naive as it may be, as a starting point.  
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The way to cut the link between roles and prestige is again a demand for equality of 

some sort." It is the demand to regard people as persons rather than as role carriers. To 

initiate individuals into a society in which personality counts, more stress should be put 

on the individual as a moral agent, on dignity and self-respect, not merely on the 

individual as achiever. This kind of stress seems to be important enough to justify some 

paternalism in the sense that the liberty of the parents to choose education for their 

children should be limited in this respect also: the education of children to become 

responsible moral agents, and to respect themselves and others for their personalities and 

moral decisions, rather than their social roles, grades or achievements, should be part of 

the minimum which should be the aspiration of all educational institutions, of whatever 

sort.  
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Notes 

1. For the meaning of this "designation" of Coons' approach, see below, pp. 167 IT.  

2. Coons himself admits that he is advocating equal distribution of the power to make educational 

choices (liberty). Which, then, is the more important value, the choice or its equal distribution? This 

difficulty is pointed out clearly by Friedman's choice of label for his approach, stressing the element of 

equality, and disguising the second element of liberty or choice. Friedman's "equality of content" is in fact a 

demand for an equal share in the decision determining the content of education - as against a system where 

there is equality of access to a system in which the content of education is determined by, others.  

3. The most comprehensive discussion is still the seminal article by Coons and Stephen Sugarman, 

"Family Choice in Education: A Model State System/or Vouchers," Calif L. Rev. 59 (1971), 321.  

4. Thus, despite preferring liberty to equality, Coons admits the power of claims of equality, at least 

when they are claims for equal (and greater) choice.  

5. The ideal of liberty has recently come under attack from R. Dworkin, Taking Rights Seriously, 

Harvard University Press, 1977, pp, 265-78. Dworkin claims that we do not have "a general right to 

liberty," only a right to equal respect and concern.  

6. See e.g. R.P. Wolff. The Poverty of Liberalism. Beacon Press. Boston. 1968.  

7. See. e.g .. R.P. Wolff, "Beyond Tolerance," in A Critique of Pure Tolerance. Beacon Press, Boston. 

1965.  

8. As Friedman points out, in all the cases in which there was litigation concerning the content of 

teaching material, the teachers were more "progressive" than parents and school authorities.  

9. See, e.g., the classical discussion by R.H. Tawney, Equality, 1964; J. Wilson, Equality, 

Hutchinson, London, 1966; A. Beteille, ed., Social Inequality, Penguin Books, London, 1969.  

10 R.S. Peters, Ethics and Education, Allen & Unwin, London, 1966, ch. 2.  

11. On the distinction and the relationships between inequality and role-differentiation see R. 

Dahrenforf. "On the Origin of Inequaltiy among Men," Essays in the Theory oj Society, Stanford 

University Press, Stanford. California. 1968. pp. 151-78.  

12. See the very suggestive discussion by B. Williams, "The Idea of Equality," in Problems of the 

Self, Cambridge University Press, Cambridge, Mass., 1973, pp. 230, 236-239.  

 


