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Culture, society, law and 
adjudication

Ruth Gavison*

One of  the great contributions of  Mautner to thinking about law and Israel is the fact 
that he truly revolutionized that thought. There were two main ways of  looking at law 
in Israel. They are similar to two ways of  thinking about law in other societies. One 
was the narrow, professional attitude, according to which law is an autonomous or a 
semi-autonomous discipline. We all live by the ideal of  the rule of  law, which means 
that individuals and authorities should follow the law and act within the law. This is 
an ideal that is above politics, because we are all subject to the law. Thus, identifying 
what the law is cannot be a political activity. Rather, the rule of  law is maintained by 
the fact that professional lawyers and judges, who are non-partisan and independent, 
interpret and apply the law. This is the narrow professional vision of  the law.

The other vision of  the law is that in fact law is politics. According to this vision, 
the claim that identification and implementation of  the law are professional autono-
mous or semi-autonomous activities is at best a myth and at worst a manipulation. 
What Mautner has been telling us in Israel for many years is a very critical insight: 
Identifying the law and applying it is neither. Law is, to some extent, autonomous. It’s 
not only politics. Yet it is also not only a matter of  professionalism. It’s an institutional 
element of  the political system in the broad sense. Thus, it inevitably reflects and exhib-
its political considerations. At the same time, law and legal and judicial processes also 
reflect very deep social and cultural streams and trends which are not exhausted by 
politics, even in its broad sense. Therefore it is not fruitful to discuss law in the abstract, 
as if  it were a universal phenomenon. Law is a tool that seeks to respond to the specific 
problems of  the given society. And therefore it cannot be adequately described and 
analyzed without putting its developments within the rich context of  that society.

Consequently, Mautner has systematically provided us with analyses that do not 
only describe the increase in judicial activism, or the changes in the scope of  doctrines 
such as standing and justiciability. Rather, he connects such processes to social, politi-
cal, and cultural developments within Israel’s society.

The result of  Mautner’s approach is that the book discusses not merely the court 
or Israeli law, but Israeli society itself, with its strengths and challenges. True, both 
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the Israeli-Arab conflict and the debate among Jews about what the Jewishness of  the 
state is or should be or can be, are debates that are not connected only to the state of  
Israel. They predate the state. They are faced in the state. And they are debated today 
in many fora outside the state.

It is nonetheless useful and important, as Mautner reminds us, to also look at these 
issues through the special prism of  the state. Some of  the issues have different focal 
points because we are looking just at the state. Thus, within the state, we do not deal 
with the resolution of  the Israeli-Palestinian conflict. Instead, we center on the status 
of  the Arab minority in the country. Similarly, within the state, the internal Jewish 
debate about the nature and the meaning of  the Jewishness of  the state addresses only 
those positions represented within Israeli society. Finally, the fact that in Israel more 
than 60 percent of  the population is now not of  Western origin makes it hard for Israel 
to maintain, in terms of  culture, a clearly western attitude.

The challenge Mautner presents through his description of  the demographic and 
cultural trends in Israel is of  critical importance. It may be existential, no less. If  we 
move to the normative, two main questions arise. The first one is how should Israel 
act in order to maintain some social and political coherence and cohesiveness and 
political competence, against the background of  the plurality of  groups, which are 
not simply different in many ways, but whose visions and narratives are competing, 
contradictory and irreconcilable? The second is of  special importance for us as lawyers 
and jurists: what is the role of  the state (as against civic and cultural processes) in 
meeting that urgent challenge? Within the state, what should be the role of  the law? 
And, further, what should be the role of  courts?

These distinctions are critical. There are many social goals that the state alone can-
not promote unless they are coordinated by social and cultural forces. This is especially 
true in traditional societies and in societies with large religious communities. Often, 
politicians (and lawyers) think and hope that it is enough to legislate in order to create 
a new social reality. This is clearly not the case. Finally, many believe that victories in 
the courts will bring us desired social change. However, it is not at all clear that courts 
can, or should, be the ones entrusted, on their own, with the task of  creating social 
change. Initiatives for social change, especially if  the change is deep and involves cul-
tural and strong personal interests, must rely on cooperation between legislatures as 
lawmakers and courts as interpreters and appliers of  the law, because there is a divi-
sion of  labor between those who are making law and those who are applying the law, 
and they rely on different and complementing sources of  legitimacy.

Ultimately, these are the two questions Mautner raises for us. Let me elaborate on 
the answers.

The identity challenge facing Israeli Society: Mautner presents very troubling pic-
tures of  the rifts in Israeli society. All societies, especially a society that is threatened, 
as Israel is, need a balance between a shared vision and the freedom to democratically 
argue about different conceptions of  the good. If  a society doesn’t have that balance—
whether the pressure is to disintegrate or if  the pressure is towards homogeneity and 
there is no freedom to be different—you cannot have a stable, free, and truly demo-
cratic society.

 at H
ebrew

 U
niversity of Jerusalem

 on D
ecem

ber 21, 2013
http://icon.oxfordjournals.org/

D
ow

nloaded from
 

http://icon.oxfordjournals.org/
http://icon.oxfordjournals.org/


1116 I•CON 11 (2013), 1114–1119

I believe that in Israel you don’t have a problem of  too much homogeneity. The 
openness and the freedom to challenge authority and “sacred cows” are actually quite 
surprising under the circumstances. So the question is, do we have enough cohesion 
in Israel to make this state survive? And an affirmative answer is far from trivial or self-
evident. The reasons for this uncertainty are not only demographic: the fact that so 
far the share of  the Arab minority and of  the ultra-religious Jewish sector are growing 
faster than Israeli society as a whole. This in itself  is significant, because both of  these 
sectors are not fully integrated into the social fabric of  Israeli society. But the more 
crucial issue is the loss within Israel of  a sense of  direction, of  an urgent goal shared 
by the large center of  that society. That sense of  direction was there when Israel was 
established, and it was responsible for the miraculous success of  the foundation and 
flourishing of  Israel. The goal was never clearly articulated. The best formal articula-
tion is contained in Israel’s Declaration of  Independence. Today we would say that this 
vision was of  Israel as the democratic nation-state of  Jews, or Israel as a Jewish and 
democratic state in the terms of  the 1992 Basic Laws. The constructive ambiguity 
of  this shared vision was what permitted most of  the Jews, in the world and mainly 
in Israel, to unite behind it. In fact, even many of  the leaders of  the Arab minority in 
Israel lived well with that vision.

I agree that the growing debate over this identity of  Israel is not only the doing 
of  the court. Today, most of  the leaders of  the Arab minority—and a few leaders of  
Jewish public opinion—claim that the state cannot be both Jewish and democratic. 
Most of  them advocate that the state defines itself  as democratic only, while very few 
leaders on the religious nationalist side argue that Israel should be defined as a Jewish 
state with a democratic regime, and that its democracy should give way when in con-
flict with its Jewishness.

The decisions of  the court reflected this trend and to some extent possibly strength-
ened it, but with that the court has become the target of  those who see this process 
with alarm.

Here I disagree with Mautner’s analysis to some extent. I believe his analysis does 
not give sufficient weight to the Arab challenge to the possibility that a Jewish nation 
state can be justified. And I believe he does not see sufficiently clearly that the inter-
nal Jewish debate has changed. It is no longer secular liberal Zionist Jews (or Zionist 
religious Jews some of  whom are also liberal) vs. religious Jews who want Israel to be 
a Jewish theocracy. Part of  the intensity of  the internal Jewish debate is the fact that 
some of  the “old hegemons” now sound as if  they do not stand any longer for any 
version of  a Jewish state, even if  it is only a national and cultural one and unrelated 
to seeing religious Jewish law as binding. In other words, the Jewish community in 
Israel lost the shared knowledge that despite our differences on what the Jewishness 
of  the state is, we all stand behind the state as the national home of  Jews. Ironically, 
and significantly, the secular liberal taking to a non-Zionist perspective is coupled with 
the rise of  the power of  the ultra-religious with their anti-national perspective on the 
necessity or legitimacy of  the state.

If  we think, as I do, that Israel, in order to survive, must find a way to maintain this 
balance between Jewishness and democracy as part of  its identity, it follows that we do 
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not have the luxury of  academic detachment. We shouldn’t say passively, “Well, it’s 
very interesting, Israel is going to change, but how is it going to affect us?” This is a 
critical question for us as citizens and doers. We need to do something about it. Once 
academics present us with the reality, the question is: what should we do about it? An 
important part of  the questions is the institutional aspect of  it: How do we allocate 
responsibility for parts of  the tasks to the state authorities and to civil society? And 
within the state, what should be the relative tasks of  legislatures, the executive, and 
courts?

In principle, the task is clear and urgent. We should maintain general conditions 
that will permit the existence of  Israel as a Jewish and democratic state. The rest are 
details which are important and hard to formulate and implement. The question of  
who should do that is also complex. At this stage, I can say only that it’s critical to 
maintain for the law and for the constitution the kind of  role that the law had before 
the “new” judicial activism started, namely the law as created by the legislature or 
enjoying broad support from the public, interpreted, and implemented creatively by a 
court perceived as independent and courageous when it comes to human rights, but 
deferential to other state authorities on matters of  policy and politics. In this way the 
court will strengthen the role of  the constitution and the law as providing the cement 
of  society through its commitment to the rule of  law, not men.

Law and the courts cannot perform this function in a divided society unless the law 
is made by the political representatives through processes of  negotiations and com-
promises and whatever it takes to reach political decisions. And what it takes to reach 
these decisions is not only or not even mainly principles. Nonetheless, the legitimacy 
of  legislation is not based on its ideological purity, but on its getting the broad assent 
of  legislators having many points of  view and representing many factions and inter-
ests. I do not think that the Israeli court, or any court, is inherently ideological as an 
institution. Its members have opinions, and until now, in Israel, judicial appointments 
were controlled by judges and until recently they were controlled to guarantee that 
most of  the judges be secular and liberal. This in itself  would not be too bad, as long 
as the court sees itself  as second in command in these debates to the legislature, and 
thus as an institution that must be very careful when it overrules a legislative decree. 
As Justice Holmes reminded us in his famous dissent in Lochner, the court needs to be 
part of  the constitutional framework that is shared by all, not only by the old liberal 
hegemons who used to be nationalists and now are not clearly nationalists anymore.

So I think that, yes, the state does have an important role which consists in seek-
ing to maintain the balance between Jewishness and democracy in the identity of  the 
state. But these questions are not only or mainly political, and therefore civil society 
and leadership of  many groups should also be involved. In addition to important polit-
ical questions such as minority rights, and the relations between state and religions, 
we need to look at the cultural questions about the nature of  Judaism and the cultural 
implications of  a state that seeks to be the place where Jews exercise their right to self-
determination. I believe that any such exploration will reveal that the Jewishness of  a 
state in this sense does not require, and is even inconsistent with, religious and ortho-
dox monopoly over marriage and divorce. This monopoly, present in Israel, should be 
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abolished not only to allow Jewish pluralism, but also to create a shared civic space for 
those seeking to lead their personal life outside of  religious norms, for Jews and non-
Jews alike. Attention should also be paid to questions such as language, days of  rest, 
and the public sphere.

A lot has been written about these issues, and further debate and decisions are called 
for. However, it’s very important to insist that these questions should not be relegated 
to lawyers and judges. An adequate discussion and resolution of  these questions are 
beyond the special competence of  lawyers. Lawyers, of  course, should not be excluded 
from deliberations; they are also citizens, as well as possibly being public intellectuals 
or leaders of  their communities. But lawyers qua lawyers, and judges qua judges, are 
not the ones who should decide what the meaning of  the Jewishness of  the state is, or 
what its implications are. Courts have a special role in the protection of  the human 
rights of  all citizens, especially the rights of  minorities. This is their important and 
critical role. But they should be very careful to grant this protection in a way that does 
not make them full, equal partners or even the hegemons of  political decision-making 
within society. Rather, courts should act in a way that will communicate loudly and 
clearly that their role is to perform a specialized and secondary role, together with the 
political and cultural leadership of  the various groups, in order to create that kind of  a 
balance that will maintain Israel as a robust state that is both Jewish and democratic.

It is important to stress that this is not uniquely an Israeli debate. Of  course, we’re 
talking about the special features of  the Israeli society, the kind of  internal group ten-
sions within the Israeli society. They are indeed intense and complex in a way that 
makes them quite unique. But the debate about the role of  the court in ideological 
issues is a huge debate in the US as well, despite the fact that the US has a clear for-
mal Constitution. In the US, people still debate about abortion and Roe v. Wade. There 
are normative questions and there are social-change questions of  the sort raised by 
Rosenberg in The Hollow Hope.

So let me put the institutional point in more general terms. This is not about the 
Jewishness of  Israel or even about the tensions between Jewishness and democracy. It 
is about democracy itself. Democracy means, at least in some important sense, that the 
decision-makers are the people, the groups of  the population, and not some philoso-
pher-kings. Democracy is not necessarily populism or the sacredness of  majority vote. 
There are constitutional constraints. Human rights are one such constraint. But they 
are a constraint on democracy, not its basis of  legitimacy.

There is a conception of  democracy that is built on people who know better. It is 
often advocated by those who used to enjoy political power and have lost it. I dislike 
this conception of  democracy even when I  am in the camp of  those who lost their 
power, or “the old hegemons.” In a divided society, this perception of  democracy prob-
ably will lead to the exclusion of  many of  the groups which have gained electoral 
power but are nonetheless excluded from political power. This is not a stable situation 
and its democratic legitimacy is weak.

I think this is precisely the process described by Mautner for Israel. One of  the main 
problems we’re now having in Israel is that the legislature is changing in a way that 
gives more weight to groups that had been more marginal. These are not the groups 
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I feel comfortable with. There are many aspects of  Israeli politics and legislative action 
that I  dislike and criticize, now more than before. This is not due to a weakness in 
freedom of  expression or in the intensity of  public debate and criticism. The debates 
are powerful, and they often lead to either a significant reform of  bills or to a decision 
not to enact them at all. But some controversial bills are enacted. Nonetheless, I do 
not think that the remedy to this situation is to expect the court to nullify all these 
laws as unconstitutional and inconsistent with human rights. If  the court did that, it 
would just reinforce the criticism that it is not really deferential to the legislature. The 
court is supposed to help society enforce its own values. It is not supposed to impose 
the court’s values on society. I am happy to say that the court itself  is slowly moving 
in the former direction.

And it must move in that direction because the groups that feel alienated by the 
court are not going to just sit there and accept what they see as declarations from a 
detached Olympus. I am not as optimistic as Mautner to think that if  we only win the 
hearts of  liberal religious Zionists, we are saved. It will take more than that, because 
religious liberals, alas, do not have that much political power. My position is not that 
we need a weaker court. A strong, courageous, and independent court is critical for a 
democratic Israel. The danger arises when we hope that the court will save us from our 
social rifts and political controversies. This is an illusion. It will not happen. The court 
cannot do this. And if  politicians prompt it to try, and the court does not resist these 
cries, it will end up weakening the legitimacy of  the court itself.
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