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INTRODUCTION

Ruth Gavison*

Haim H. Cohn passed away on the 1 0th of April 2002, at the age of 91.
This special double issue of the Israel Law Review is published about
three years after his departure. The richness of its contents illustrates
very well the immense variety and broadness of Cohn's life, interests,
achievements and contributions.

It is normal to claim how special and unique people were after they
have passed on, and indeed everyone is unique. Cohn, however, was
described in this way even while he was still with us. These descriptions
were not just idle flatteries, and have always been well deserved. Cohn
was one of those people with an apparent case of an embarrassment of
riches: he was very much at home in at least three very different worlds
and cultures, managing to excel in each of them. In his long life he was a
very prominent speaker under a preponderance of hats, all interwoven
into the complex being he was.

Cohn was born into a world of duality, that of a total acceptance and
enjoyment of both Jewish and European civilizations. He added to this
the pleasure ofjoining and participating in the Zionist revolution and the
great endeavor of re-establishing a Jewish state in the Jews' ancient
homeland. Living well within these three very different worlds required
great knowledge and skill. At one point, Cohn's connection to Judaism
metamorphosed and he stopped being an observant Jew. Nonetheless,
while the differences he experienced in thought and change of heart grew
from certain irritation and exasperation with the orthodox leadership of
modern times, his great love of Judaism and of Jewish sources never
ceased to exist. In fact, part of that anger was directed precisely at those

* Ruth Gavison is the Haim H. Cohn Professor of Human Rights, Faculty of Law, Hebrew

University of Jerusalem. I thank Barak Medina, Yoel Cheshin and Allan Shapiro for
useful comments.
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he held responsible for the fact that Orthodox Judaism did not adapt well

to the needs of modern times, and had thus lost its claim to continue to be

central in the lives of all living Jews. In fact, after his retirement, Cohn

devoted much of his time and his writings to presenting the humanity,

the richness and the variety within Jewish tradition to the uninitiated.

He felt that while there were many who could write well on Israeli or

international law or even on human rights, there were very few who could

- as he could - tie these modern discussions to Jewish thought and Jewish

law.

Cohn was proud to be a lawyer and a jurist. It was he who insisted, at

the very early days of the state, that the Attorney General should be seen

as a professional civil servant and not as a minister in the government (a

la the British model). Before the state was founded he played a central

role in efforts to increase the input of Jewish law into the law of the

emerging state, and soon afterwards became a central figure in its senior

legal establishment. He was the right man at the right time and was able

to fill key positions when established and was allowed a rare opportunity

to influence these positions' characteristics and actions. As is known,

establishing norms in a new system is always more critical than

maintaining an existing system; as is such we can still trace Cohn's legacy

in the functioning of the State Attorney's office and the office of the

Attorney General today. His style of adjudication, as well as the special

character he bestowed on dissenting opinions, are still important in the

chronicle of the Supreme Court.

But even as he served in the highest positions of the legal system,

helping to form them, Cohn never ceased to develop his other intellectual,

cultural and political interests. Indeed, part of his unique "color" as a

civil servant and as a judge came from the fact that he wrote, lectured

and participated in a great number of activities that most other lawyers
in public service do not do and did all these things in his unique and

special way. Moreover, after he retired from the Supreme Court in 1981

at the age of 70, Cohn had another two full decades of work, in which he

wrote and spoke with the newly acquired freedom of a person no longer

limited by his official role. What gave his life and activities additional

elegance was the fact that all of these - controversial decisions,

controversial statements, creative novelties, the combination of legal work
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and human rights activity abroad - were generated from the same
integrated, complex personality, and were informed by the broad Jewish

and humanistic world-view that inspired his work and his life.
The essays in this issue cover a very broad ground, and this is quite

fitting to commemorate Cohn, who was known for the breadth of his
interests and contributions. Indeed, it is hard to think of a jurist other

than Cohn who has made serious contributions to most of the topics
covered in this memorial issue of the Israel Law Review.

The issue starts with two articles which are based on pubic lectures.
The first, by Justice Beatson, a Justice of the High Court of England and

Wales (Queen's Bench Division), deals with the issue "Should Judges
Conduct Public Inquiries?". One of Cohn's longest articles is the one he
wrote on the relative worth of historians, courts and commissions of
inquiry as determiners of truth.1 As usual, Cohn did not only discuss the
issue in its relevance to contemporary interests (are commissions of inquiry

or courts the right vehicles to discuss issues such as the conduct of Jewish
leaders during the holocaust) 2 but most of the essay is dedicated to the
analysis of the position of Jewish law and sources on the complex
relationships between law and truth. Cohn's text is in fact a classic in
jurisprudence, showing how the legal constructs such as presumptions
and fictions are methods for connecting laws and facts.

The second public lecture in this issue is by Israeli Supreme Court
Justice Dorit Beinisch, on "The Role of the Supreme Court in the Fight
Against Terrorism". On the question of how state interests (such as the
fight against terrorism) and human rights should be balanced, Cohn has

always been one of the most outspoken ofjurists. Many claim that on this
issue Cohn has not been consistent: as a state attorney and AG he was
very "pro establishment" and only as a judge and as a public voice did he

become a spokesperson for human rights. I beg to differ. True, Cohn did

1 Haim H. Cohn, "Din Emet La-amito" in Ruth Gavison and Mordechai Kermnitzer, ed.
Essays in Honor of Shimon Agranat (Jerusalem, Machon Sacher, 1986) 35 [in Hebrew].

2 In fact, the issue concerned Cohn personally, since he was the one who decided to
prosecute Grunwald, leading to the famous Kastner trial in which Justice Agranat started
expressing thoughts about these issues. Cohn used to say this was the most significant
decision he had made, but never expressed public doubts on its justification.
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change some of his positions on specific issues. But these changes stemmed

from changes in circumstances and changes in his public role and its

responsibilities, not from inherent changes in his opinions or attitudes.

Cohn has consistently fought against the arrogant declarations of some

of our political leaders who argued that Israel should not see itself as

bound by the norms of international law and human rights because these

were tools used against Israel in the hands of our enemies. True, Cohn

believed that at times there were double standards used against Israel in

the international sphere. He believed these dangerous trends should be

acknowledged and fought against. On the other hand, he feared that there

was something deeply corrupting in the conclusion drawn by some that

this in itselfjustified everything Israel did. So as ajudge, and more vocally

after he had retired, Cohn often criticized Israeli policies which he believed

did not meet the correct standards of international law and universal

human rights. His agreement to become president of the Association for

Civil Rights in Israel (ACRI) after he retired was a vocal declaration of

his consistent belief that Israel will become stronger, not weaker, if it

insisted that all its actions were fully justified by the strictest standards

of human rights. In this he provided Israel the kind of leadership that is

critical to a state fighting for its life, which must attend to its moral

integrity as an integral part of defending its security.

The first article in this issue, written by Yoram Rabin and Yuval Shany,

deals with "The Israeli Unfinished Constitutional Revolution: Has the

Time Come for Protecting Economic and Social Rights?". One can only

speculate on Cohn's position on the status of social and economic rights

and whether or not they should be defended by the courts. His human

rights analysis could live equally well with the classic preference given to

civil and political rights and with the deep awareness that some social

and economic rights concerns are as much a part of human dignity as are

civil and political rights. However, while in office Cohn has consistently
held that the shoulders of the state and the public were broad enough to

help the people in need, and he tended to rule for the claimants in a

variety of contexts. I am not sure Cohn would not hesitate to make the

courts the setters of social and economic priorities; he was too keenly

aware of the limits of courts. On the other hand, he had a deep suspicion

of power holders and of their judgments. It is likely he would have searched
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for creative approaches for compelling the custodians of the public wealth

to take better care of the needs of the weak.

The next two articles deal with family law. Schahar Lifshitz discusses

"The External Rights of Cohabiting Couples in Israel" and Elimelech

Westreich writes on the "Levirate Marriage in the State of Israel Ethnic

Encounter and the Challenge of the Jewish State". Cohn was deeply

interested in family law and the structures of family, not only because he

objected strongly to the orthodox monopoly over marriage and divorce

enacted in Israel.3 He fully endorsed Mill's distinction between private

and public, and saw no reason why the state should interfere in the private

lives of individual citizens. He thus instructed the authorities not to
prosecute those who tried to commit suicide when that was still an offense

under Israeli law. He further instructed that consenting adult homosexuals
not be prosecuted while 'acts against nature' and 'sodomy' were still

offenses under the law. Naturally, he approved of ways to overcome
limitations which he considered unjustified by creative interpretations

and the recognition of alternatives institutions of family relations. I expect

he would have been happy to keep these forms flexible enough to allow

those who wish to live together full liberty to define their relationship,

rather than making the alternative institutions themselves too rigid. Cohn

was especially concerned with the implications of Yibum (Levirate

Marriage) and Halitza to modern times. He regarded this set of rules as

an illustration of how Jewish law did not find a way to adapt to changing

circumstances. A law that had been created to protect the widow in a

world where women needed the patronage of father or husband turned

into a terrible and possibly humiliating handicap to many families. Cohn
saw this as a recurring theme of the relationship between law and society.

In ancient times, when a wife lost her husband before they had children,

her situation became precarious and the deceased husband would not

have a child to live after him. The rule that the husband's brother should

marry the widow was a humane way of taking care of both concerns. In

3 See Haim H. Cohn, "The Religious Dimension in Marriage Ceremonies: Studies in the

History of Comparative Law" inAharon Barak, Izhak Englard, Alfredo Rabello, Gabriela
Shalev, eds. Essays in Memory of Professor Guido Tadeski (Jerusalem, Harry Sacher

Institute for Legislative Research and Comparative Law, 1995) 265-307. [in Hebrew].
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modern times, the rule simply imposes an additional burden on both the
widow and the brother(s). Cohn was disappointed that the sages of Jewish

law could not have found ways to adapt the rules to the new reality.4

Itzhak Galnoor assesses "The Judicialization of the Public Sphere in
Israel". Naturally, Cohn was a central player in the developing debate in
Israel over judicial activism and the limits ofjusticiability. On a personal

note I can say that this was one of the only subjects on which we disagreed.

Cohn was a judicial activist by conviction and by temperament. At the

same time, he was deeply aware of the limits of law and of political systems,
and understood very well that there were things that laws and courts

could not do. In a way, this awareness contributed to his daring, especially
when he knew he was going to be in dissent. He allowed himself, especially

after he retired, to take positions that were right normatively, without
thinking if he indeed wanted the government to act on them. Again, this
was a consistent attitude with him, going throughout his various roles
and offices. He could draw a distinction between three levels of discourse.
The 'pure' normative stand; the stand required by his specific role at the
moment; and what he would hope would in fact happen, knowing that he

was not the only actor in the field.
Take the case of using force in interrogation, coming to the fore with

the debate around the recommendations of the Landau report. Cohn told
me that when he was an Attorney General his position had always been

clear and simple, namely that physical coercion should not be used in
interrogations. When people in the security services came to him for advice
on how to deal with 'ticking bombs', all he was willing to tell them was:

'You do what you have to do, I'll do what I have to do'. This is of course
very different from the way the Landau report went, and from the way
practices have evolved since. I believe the authorities did at times use
physical coercion during Cohn's term as AG. I do not think he prosecuted

those who did use such methods. For Landau, this would be the kind of

dangerous hypocrisy that would in effect mean that there would be no

4 Cohn brings this case as an example of a rare case in which disobedience to a law may
be justified because the law can be seen as running against the spirit of the law and the
wish of ajust legislature: Haim H. Cohn, "Parshanut Ne'emana- Talta Mashma" (1976)
7 Mishpatim 5 [in Hebrew].
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serious and effective limitation on the powers of security services. Cohn

disagreed. He conceded there was an element of hypocrisy in his official

attitude. But he thought it was preferable, in its moral and expressive

implications, and possibly in what in fact happened on the ground, to the

candid approach advocated by Landau.
Judicial activism is in part also on the level of declarations, but often it

has a bite that does go deep into practical matters. Cohn ruled in an

activist way in his dissent in Yeredor 5 as well as in his dissent in

Qawasmeh6. He criticized the court for its restrained judgment in the

deportation case (the 400 Hammas people) 7 and in Vellner 8 . In general,

he wanted a constitution with judicial review; he supported a high level

of judicial independence, and did not think that judges should seek to

maintain the 'trust of the public' because he argued that judges ought to

enforce the laws, even if 'the public' disapproved.9 He probably would not

have felt that courts were doing too much. He would have only lamented

that they could not be more influential than they are.

The concluding article in this double issue, written by Leora Dahan,

deals with "Embryonic Stem Cell Research and Therapeutic Cloning:

Scientific, Ethical and Legal Perspectives". While stem cell research is

yet another novelty that Cohn's generation did not have to address, the

problem of how to deal with the developments of science and how to adapt

rules to these developments has been with us for quite some time. It

would have been a typical subject for Cohn to think about: a meeting

point of law and society, of laws and religious traditions, of conceptions of

human progress and value.

Finally, this issue ends with book reviews. Haim Cohn loved books, of

all sorts and on many subjects, and liked the genre of book reviews. A

5 I.A. 1/65 Yeredor v. Chairman of the Central Election Committee 19 (3) P.D. 365.

6 H.C.J. 320/80 Kawasma v. The Minister of Defense 35 (3) P.D. 113.
7 Haim H. Cohn, "Deportation According to Law" (1993) 1 Mishpat Umimshal 471 (in

Hebrew].

8 Haim H. Cohn, "Dancing Before a (Coalition) Bride" (1995) 3 Mishpat Umimshal 321-
336 [in Hebrew].

9 See Haim H. Cohn, "On the Justiciability Debate"'(2001)1 Kiryat Hamishpat 5-16. [in

Hebrew]; Haim H. Cohn, "Some Heretical Thoughts about the Public Trust" Sefer

Shamgar Vol. 2 (Tel Aviv, The Israel Bar Publishing House, 2003) 365 [in Hebrew].
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book review is not only a description of the book, a service to a reader who

wants a taste before he decides on the whole meal. A book review is an

opportunity for the reviewer to say something about the book but also

about its topic. Often, in a book review you get two gifts in one essay. And

Cohn wrote quite a number of book reviews.10 So it is very nice to add

four book reviews to this issue of the Israel Law Review in his memory.

Moreover, their range permits me to illustrate yet again the amazing

broadness of Cohn's interests and writings. Two of the books relate

critically to aspects of Israeli society. Cohn was a very keen, deep and- at

the end - worried observer of Israeli society. He in fact was not troubled

by its pluralism. Rather, he saw that feature of it as a great asset, and

attempts to limit this pluralism as short sighted. But he was and remained

a Zionist, and kept thinking and writing of ways to maintain the delicate

balance between Israel as a Jewish nation state, which is not a Jewish

theocracy, treats its non-Jewish citizens with equal dignity, and does not
rule over another people. 1'

Criminology and penology were among Cohn's great passions. He was

interested and knowledgeable in all aspects of these fields. He read

extensively and wrote about punishments and prisons12, but he was also

one of the only high legal officers who visited prisons regularly and spent

a lot of time on both the rights of prisoners in general and on the welfare

of particular prisoners. He took special care to correspond with prisoners

who had felt wronged. In appropriate cases, he joined in requests to grant

retrials or pardon them if he had thought that there had been indeed a

miscarriage ofjustice. Prisoners often loved him and respected him, even

when he was responsible for their conviction. It was quite natural that

10 See. E.g., Haim H. Cohn, "Aharon Barak: Interpretation in Law" (1993) 1 Mishpat

Umimshal 545 [in Hebrew]; Haim H. Cohn, "Banquo's Ghost: Hagel's Theory of
Punishment" (1987-1988) 22 Is.L.R. 132.

11 See Haim H. Cohn, "The Values of A Jewish and Democratic State - The Basic-Law:
Human Dignity and Liberty" (1994) Hapraklit 9 [in Hebrew]; Haim H. Cohn, "The

Jewihness of the State of Israel" (1998) 16 Alpayim 9 [in Hebrew].

12 See e.g. Haim H. Cohn, "The Immorality of Punishment" (1991) 25 Is. L.R. 28. Here,

too, we can see how Cohn ties his modern interests with Jewish sources. He seemed to
enjoy writing about ancient forms of punishment in Jewish law, for example stoning

and hanging.
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one of the events organized in his memory was a large international

conference on the rights of prisoners.

The third book concerns the status of women in Jewish law. I have

already mentioned Cohn's great love of Jewish law. Nothing made him

happier than instances of the way the Jewish genius and vitality adapted

ancient traditions to modern visions. Cohn himself spent much of his

time in illustrating the work of this creative genius in various ways,

arguing that Jewish law had in it all the required sources of humanity

and wisdom that one would need to make the tradition a living code.

While there are many aspects in the treatment of women in Jewish law

that he criticized (see above re yibum and halitza), he shared the view

that the changes in the status of women within Orthodox Judaism were

also a source of great hope. Cohn's own mother combined full religious

observance with great power and effectiveness in the family and beyond.

I think Cohn would have been very pleased, and not at all surprised that

it is women themselves, like the daughters of Zlofhad, who would start

the feminist revolution within Orthodox Judaism. Haim H. Cohn had a

number of books published in his honor while he was alive.13 As a lover of

books and of writings, he truly appreciated these and enjoyed them. He

cannot read the papers in this issue, but I think he would have been

pleased to see that this is the way he is remembered by us.

13 Shlomo Shoham ed., Of Law and Man - Essays in Honor of Haim Cohn (New York,

Sabra, 1971); Ruth Gavison, ed. Human Rights in Israel -Essays in Honor of Haim H.

Cohn (Jerusalem, ACRI, 1982) [in Hebrew]; Isaiah Gafni and Gabriel Motzkin, eds.

Priesthood and Monarchy, Studies in the Historical Relationships of Religion and State

(Jerusalem, Zalman Shazar Center for Jewish History, 1987) [in Hebrew]; (1979-1980)

6-7 Shnaton Hamishpat Haivri - Annual of the Institute for Research in Jewish Law

[in Hebrew]; The following tome was published after Cohn's Death: Menasheh Shavah

ed. "Volume in Memory of Haim H. Cohn" (2003) 3 Kiryat Hamishpat [in Hebrew].
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