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I. Introduction

To what extent should judges rely in their opinions on international and comparative 
law?  In this talk, I present a jurisprudential framework for this question.  I argue that 
one’s views in this respect presuppose the deepest questions about the nature of law, 
adjudication, and the societies which they serve.

In Section II, I start by presenting two ideals of judging.  In Section III, I move on 
to talk about the nature of human rights. Section IV discusses the distinction between 
the law of the land and foreign law (comparative or international).  In Section V, 
I discuss the implications of these analyses to the question of judicial reliance on 
foreign legal materials when deciding cases in a national jurisdiction.

II. Two Ideals of Adjudication: Pursuing the Rule-of-Law and Seeking Justice

To understand fully the role of international or comparative law in adjudication, we 
need first to be clear about the nature of adjudication itself and how it relates to the
law (of the land).  To dramatize this very old question of jurisprudence, let us think of 

*  Haim H. Cohn Professor of Human Rights, Faculty of Law, the Hebrew University of Jerusalem.  
I thank Yahli Shershevsky for research assistance in this work and Alon Harel for his useful 
comments on an earlier draft.  This is an adaptation of the introductory talk given at the Fulbright 
symposium in Jerusalem, January 29, 2006, as an introduction to the keynote speeches of President 
Aharon Barak and Justice Antonin Scalia.  The themes discussed within this lecture have been 
the subject of an enormous and nuanced literature.  I decided to keep the format of the lecture to 
maintain the sharpness and scope of the presentation.  Inevitably, what I am saying here is very 
schematic and oversimplified.
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a basic situation: A case comes to the court.  The law that is apparently applicable to 
the case does not seem to generate an acceptable answer.  There is a tension between 
the implications of the law, the relevant legal materials, and the result that seems to 
be the right result of the case.  This is quite often the feeling of at least one of the 
litigants, but in the situation I am discussing it may be shared by members of the legal 
community, members of the public, and some of the judges themselves.1  What should 
the judge do?  

The basic situation I have described is often referred to as a “hard case.”2 Most 
cases are not hard cases.  In most cases, the applicable law does determine the result 
of cases and most believe that this is as it should be.  In most cases, judges do indeed 
identify the law, apply it to the case, and deliver justice to the litigants. These are the 
usual cases in which judges deliver justice under the law.  But hard cases do arise.  In 
supreme courts, cases always raise a serious question of law.  Some of these cases are 
hard cases.3  Attention to them helps us clarify some basic approaches to adjudication 
and the relationship between the judge and the law.  

Schematically, there are two extreme attitudes to the judicial role in such 
cases.

1  I am talking about results that “seem unjust” and not about “unjust” results simplicter for two 
reasons.  First, I do not want to take a realist position on meta-ethics (or to deny it).  Second, I 
assume throughout that it is easier to identify law than it is to identify morality, and thus that it 
is more likely that we shall have debates about morals than we shall have about the law.  Among 
other things this is true because in law there is an authoritative way of stating the law whereas there 
is no such mechanism in morals.  

2  I am using “hard cases” here as used in the maxim “hard cases make bad law.”  These are not 
hard cases because it is not easy to identify the law, but rather they are hard because of a tension 
between the result that the law requires and the result called for by our sense of justice.  For reasons 
discussed below,  it is sometimes controversial if a case is hard in this sense.  In Israel, Yeredor (EB 
1/65 Yeredor v. the Chairman of the Central Election Committee [1965] IsrSC 19(3) 365 is a strong 
example of a hard case.  In the US, Brown (Brown v. Board of Education of Topeka, 347 U.S. 483 
(1954)) is seen by many as a hard case.  It should be noted that a hard case is not usually the type 
of case involving a law that is so unjust that a natural law theorist will be moved to deny its legality.  
Those who think that it is unjust to deny same-sex couples the right to marry will probably not go 
far enough to argue that a law limiting marriage licenses to heterosexual couples is “not a law.”  
Instead they will argue that it is not constitutional. 

3   In the US Supreme Court, only a small number of cases are picked to be decided each term.  Most 
of these involve a serious question of law, and many of them are hard cases.  In Israel, because the 
Supreme Court is a court of appellate jurisdiction and in some cases a court of first instance, the
proportion of hard cases may be very different.
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A. “The Rule-of-Law Model” mandates that the judge should apply 
the law despite the fact that the result seems hard, irrespective of 
the consequences.

B. “The Justice Model” counsels that the judge should do the right 
thing, reach the right decision, irrespective of what the law 
says.   

Most legal scholars suggest that judges should not endorse either of these 
extreme models all the time. The right approach depends, according to them, on a 
variety of considerations having to do with the nature of the case, the seriousness 
of the bad consequences, and the type of the problem generating the hardship.  If 
the problem stems from very exceptional circumstances, while the law seems to be 
good for most standard cases, the tendency should be to uphold the law (and possibly 
seek individualized ways to mitigate the harshness of the consequences without 
creating a dangerous precedent).  If the problem stems from the fact that the law 
in question is clearly obsolete and does not provide an adequate legal response to 
changing circumstances and perceptions of right and wrong, the right attitude may be 
to modify the law itself through creative interpretation.  What they advocate is a third, 
intermediate attitude:

C. “The Intermediate Model” suggests that both the rule-of-law and 
justice ideals should play a role in adjudication, and the decision 
should thus reflect a balance between the two previous attitudes.  

It should be stressed at the outset that I am not suggesting that some judicial 
decisions are fully determined by the law while others involve judicial discretion.  
As far as I am concerned, all judicial decisions, even the clearest and the most trivial, 
involve an element of discretion and judgment for which the judge is responsible.  
The judge always affirms, when she decides a case in a certain way, that this is indeed
the right way to decide it.  And this judgment is never mechanical even if at times it 
is easy, self-evident and immediate. So in my opinion, this is NOT a debate about 
whether judges have discretion. They do. It is a question about how this discretion 
should be exercised.  It is a question about the relationship between adjudication and 
the law itself.
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So choosing the rule-of-law model does not require the exercise of judgment any 
less than it is required by preferring the justice model of adjudication or the balancing 
of law and justice attitude. Obviously, if the judge is candid about the fact that she is 
not just applying the law, the practical deliberation involved in the two latter attitudes 
may be more elaborate. But this is because a critical stage in all adjudication is the 
identification of the law, the finding out what the law of the system under consideration
says to the question at the bar.  This stage is presupposed by all models of adjudication. 
To some extent, the canons for identifying the law will thus affect the likelihood 
that the law we identify will generate what seem to some to be unacceptable results. 
My models come into play after this identification, assuming that for all canons of
interpretation there may be a situation under which the law requires an unjust result. 
The difference between them concerns what we do once we realize that the case at 
hand is a hard case—that is, a case in which the law we had identified generates a
result that we find immoral or unacceptable in other ways.

Extreme positions, like the rule-of-law model—always apply the law, never mind 
the consequences—and the justice model—always go for the right answer to the case, 
never mind the law—are often coherent, stable, and clear.  All these benefits are not
enjoyed by those who argue that judges should be more flexible in their choice of an
attitude to adjudication in hard cases.  Indeed, some scholars argue that the intermediate 
position can and should be reduced to one of the two extreme ones.4  While this is a 
challenging view, I do not think it reflects a defensible theory of adjudication.  But be
this as it may, I wish to argue that fans of the intermediate attitude, like myself, need 
to be much closer to the rule-of-law ideal than they are to the justice ideal.  Only this 
approach would not undermine the unique legitimacy of courts and judging.

The rule-of-law model has many benefits.  It is clear.  It promotes predictability and
stability in the law. It encourages equality before the law.  Nonetheless, all these very 

4  Those arguing that the intermediate model is incoherent can be either descriptive or normative or 
both.  The most famous attempt to vindicate a sophisticated rule-of-law model which is in fact 
an almost pure justice model has been initiated by Dworkin with his “one right answer” thesis. 
Dworkin, however, can maintain his thesis only at the cost of losing the distinction between what 
the law says by any plausible reading of the text and historical materials (first-stage-law) and the
law as he interprets it (law as coherence).  While Dworkin admits that in rare cases even law as 
coherence generates unacceptable results, thus stopping short of a full model B approach, he is 
depicted by his critics as making a strong contribution to the dilution of the differences between the 
two extreme models.  On the other hand, those who claim that law is never determinate and thus 
can never bind, seem to reduce all adjudication to the justice model.  They usually fail to explain 
and justify the power of judges to apply raw justice, or to account for the fact that many judges 
explain their decisions as a preference for the law over what they think is right.
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important benefits cannot overcome in an easy way the fact that at times—as in the
type of cases we are discussing—applying the law creates very harsh consequences.

Avoiding such harsh consequences is what makes the justice model so attractive. 
Good judges, as all moral people, indeed want to do the right thing.  A model that 
directs one to do just that seems superior to the previous model with its possible 
hardship. However, the justice model has its own difficulties.  First and foremost, it
is not clear why judges are competent and authorized to make authoritative decisions 
about justice in a democratic society.  This is not meant to question the competence 
or integrity of judges. It is important that we have trust in our judges, and usually this 
trust is justified. But our ideal is the rule-of-law, not of men.  Hence we trust them to 
apply pre-existing laws fairly and with good judgment.  It is not at all clear that we 
want them to serve as philosopher-kings.  This will be the rule of judges—good as it 
may be—and not the rule-of-law.  Another major difficulty is the fact that the justice
model threatens the predictability of legal results and thus the effectiveness of law as 
a mechanism to guide behavior and plan our conduct.

There is no knock-out here.  The theoretical and practical issues underlying this 
eternal debate are profound.  They have been with us since human societies started to 
invoke laws and provide adjudication as a major form of dispute resolution. They will 
stay with us so long as we rely on this crucial social institution.  There is a plausible 
argument for both the rule-of-law model of adjudication and the justice model.  It 
is important to recall that the two models yield the same result in most cases.  We 
are talking about well-ordered societies in which laws are mostly adequate and just.  
But there is no symmetry between the models in any other sense.  The notion of 
adjudication itself, at least in the way it is used in developed and democratic societies, 
requires  that we stay closer to the rule-of-law model even if we occasionally deviate 
from it.  This may seem like a simple assertion, assuming what I need to demonstrate. 
But it is reflected and grounded in the rhetoric of all judges and scholars of law and
adjudication: the special source of the authority of judges is the rule-of-law.  It is not 
raw justice.  Judges are expected to deliver justice under law, not mere justice.  We 
hope and expect our legal and social arrangements to be just, but their justness is the 
primary responsibility of other components and agents of our social, political, and 
moral order.  

Indeed, this is why people advocating the justice model, or even the intermediate 
one, often rephrase the presentation of our basic case, the hard case with which I 
had started.  They tell us that it is not “really” the case that “the law” generates an 
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unacceptable result.  It may appear, through a plausible reading of the texts and the 
context, that this is the case.  But when we approach the task of identifying the law 
in a subtler way, we see that the law in fact generates the result we want and find
acceptable. According to this approach, no judge ever endorses the justice model or 
the intermediate model of adjudication.  It is simply the case that there are no “real” 
hard cases, the kind of cases I had posited above.  It is always the case that the law, 
when properly interpreted and applied by creative and responsible judges, generates 
good, or at least acceptable, outcomes. 

I argue that this attitude, when practiced by activist judges, is precisely what suggests 
the conceded primacy—even to them—of the rule-of-law model of adjudication. 
These judges invoke the strength and the legitimating power of the rule-of-law model 
to justify judicial activities that are within the intermediate model.  Moreover, because 
these judges are not candid about what they are doing, they cannot guarantee that we 
will indeed not move too far from the rule-of-law model.  Their rhetoric suggests that 
we are always applying the law and advocating the rule-of-law.  So we are invoking 
the rule-of-law even if we forget about needing to remain close to it, and we just 
invoke the law to be at a pure law-as-justice model.   

So there is an intellectual and practical difference between two judicial practices: 
acknowledging that we adopt the justice model (or that we are in the intermediate 
model preferring points close to the justice model) is very different from doing that 
while using rule-of-law rhetoric. 

People who explicitly advocate “correcting” the law by justice open up a serious 
debate about the limits of judicial power and the implications of giving judges this 
power.  This debate will include questions about the qualifications of judges and
their terms of service, as well as the forms of accountability suitable for their role.  
People who either “apply” the law to promote justice, or who justify the practice 
as a legitimate form of adjudication while at the same time invoking rule-of-law 
rhetoric, seek to deny the real significance of adjudication in hard cases and to silence
this debate.   They may explain that they do this because in fact law and justice do 
converge and should converge.  Indeed, in fortunate legal systems which are not evil 
systems, most laws are designed to generate just results.  And in most cases, applying 
the law will be the just thing (but probably not the most just).  Yet we are interested in 
the way hard cases affect the institutions concerned.  And, hard cases, by definition,
are such that there is a tension between the result demanded by the law and the one 
suggested by justice.  Moreover, in most cases, there will be more agreement on what 



37Ruth Gavison ISR. L. REV. Vol. 40 No.1, 2007

the law requires than on what justice demands.  This is because we identify the law by 
social facts and by texts, whereas the demands of justice are a matter of moral debate, 
and people may have different attitudes to ethics and meta-ethical frameworks.  What 
is just is thus more controversial than what the law in fact says and means.5 

Much can be said about the fact that most judges, even activist judges, are not candid 
about their craft.  It is not a simple lack of candor.  There are subtle justifications for
this practice.6  But when we look at adjudication from the outside, we must be able to 
draw a distinction between easy cases and hard cases.  The distinction presupposes that 
the hard case is one where the law, at least first-stage-law, generates an unacceptable
result, and thus generates a dilemma for the judge.  Even if we end up endorsing the 
fact that the judge reaches the “just” result and justifies it by invoking “the law,” we
need to be able to know that “the law” here is not merely the “law” that preexisted the 
judicial decision, and that should have guided the behavior of litigants, and under the 
considered judgment of those whose task and mandate it is to make the laws.  We need 
to be able to see whether this tool of “adapting” the law through creative interpretation 
is used in exceptional cases, cases where there is a deep and broad consensus that the 
law should be overridden, or whether it has become a tool for judges to override the 
considered judgments and the social mores of the society in whose institutions they 
function. 

It is possible that we do indeed want our judges to determine what justice requires.  
It is even possible that we want our judges, at times,  to deceive us about the fact that 

5   Again, what I am saying here is stark and needs to be made much more nuanced.  But all legal 
scholars, irrespective of their theories of interpretation and meta-ethics, concede that there are 
differences between law and morals that makes it easier to identify laws than it is to identify moral 
norms.  First of all, there are easily ascertainable facts which form part of the answer to the question, 
“what is the law?” on a certain point, such as the text generated by the legislative process.  Often, 
there is no easy point of reference for moral norms.  Literal meanings are governed by rules and 
practices.  Legislative intent is also an empirical question.  Even those who advocate teleological 
interpretation of the law must start with the text and remain within its limits. In short, there is an 
important difference between the mode of debating the meaning of a legal text and debating the 
implications of justice.  And this is not an accidental difference.  Rather, it is connected to the 
nature and functions of law.   

6   But the justifications are all built on the assumption that judges do stay very close to the rule-
of-law model, and that the cases in which they “correct” law by justice are rare and relatively 
insignificant.  The force of these justifications is minimized when judges adopt “interpretive”
theories that allow them to replace legal arrangements with their own visions of good law.  As I 
stated above, the interim position may not be stable.  Its logic may indeed position the user poorly 
on the continuum so that it may be best to return to the clarity of the rule-of-law model as a matter 
of a second-order argument. 
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this is what we want them to do, and to tell us that what they are applying is “the 
law.”  But this very question should be debatable.  It should not be made invisible by 
a judicial rhetoric that denies its very existence.     

The primacy of the ideal of the rule-of-law as the norm of adjudication is reflected
in the fact that judges often deny alternative bases for their power (they do the right 
thing) or seek to explain them away.  But judicial rhetoric here is anything but 
accidental or merely a product of ethos and history.  It is grounded in accepted insights 
about the special features of law, and how they relate to its ability to perform its many 
important functions in social life. 

Law is the tool of a society which claims—through the state—a monopoly over 
the justified use of force.  To be effective, law must be an institutionalized system
that is accepted as binding by the majority of members of society.  The basis of the 
legitimacy of law lies mainly in the social facts of its creation and implementation 
and the collective good it produces—the virtues of the rule-of-law.  Thus, we may 
disagree on morality and on the ultimate source of morality, but we can (still) agree on 
the question of what law we have and why we must have it.  Moreover, we know that 
the stability of our society may depend on our ability to share a deep commitment to 
the rule-of-law despite the fact that we deeply disagree on conceptions of the good life 
and about justice.  In liberal societies we allow people a large realm of freedom, which 
is strengthened through the virtue of tolerance.  But there are realms of life in which 
we need rules of action applicable to all.  These rules are enacted by our political 
institutions and may impose limits on our liberties.  We accept these limitations even 
if we think some of them are not justified because of the general benefits we all gain
from living in a society governed by law.  Adjudication is the aspect of law that 
provides dispute resolution under the law that we accept as an element of our social 
and political life.  Judges are the “high priests” of the law, and their commitment, 
by definition, is to the rule-of-law.  This is why judges should not only say that their 
primary commitment is to the rule-of-law. 

Some argue that this conception of adjudication belittles the role of judges.  It 
makes them simple “gramophones” echoing laws made elsewhere.  Not so.  First, as 
I said above, every judicial decision requires judgment and is not mechanical.  But, 
more importantly, the primary role of judges is to see to it that the protections the 
law does provide are not eroded or taken away.  This role calls for great courage 
and creativity and judges often fail in it.  Most violations of human rights in many 
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developed countries are not cases stemming from bad laws.  They result from the fact 
that  legal and constitutional guarantees are not respected. 

I can now conclude the second section.  It is almost trivial to say that judges should 
be bound by law.  The main question is, how do we identify law?  Since all judges 
invoke the law to justify their results, it may be necessary to distinguish between two 
stages of identifying law.  This first stage is that of seeking the literal, factual sense of
the law.  A strong rule-of-law model will stop at this stage.  If the law is clear—the rule-
of-law judge will follow it whatever the consequences.  The law-as-justice judge will 
seek ways to interpret the law “creatively,” going beyond the first-stage law, to reach a
result that is acceptable to him.7  My position is, indeed, that normatively, there are good 
reasons for applying the law even in most of the cases in which the result may seem 
unjust.  And that judges should be reluctant to interpret laws in a way that may give them 
a meaning that is very removed from the meaning suggested by the text and the context 
of its creation.  We can see the benefits of staying close to the rule-of-law ideal when
we recall that, at times, moral intuitions on the court will run in different directions.  If 
all judges adhere to the rule-of-law, they may reach the same result despite the fact that 
their moral intuitions differ.  If all of them tend to the law-as-justice model, however, we 
may end up with a judicial decision reflecting not the law but a deep and open moral 
controversy.  These are the types of judicial decision that may well raise doubts and 
anger about the claim of judges that all they are doing is invoking the rule-of-law.8  

The legitimacy of adjudication as an institution comes from the fact that judges 
apply pre-existing laws.  The further judges go from the literal meaning and the 
plausible intention of the law-makers or the broad mores of society, the more dubious 
is their claim of legitimacy.  The ideal of the rule-of-law is based on the same law 
that we invoke when we talk about the principle of legality—the law as it is plausibly 
identified by legislators and individuals.  This is of special importance in a democracy,
where, if we feel the law is not just, we can seek to change it.  This is the case in 

7   When the law is unclear, there is indeed a necessity for invoking non-legal norms to interpret the 
law.  In such cases it is easier for law-as-justice judges to reach their favored result.  Rule-of-law 
judges would indeed invoke norms going beyond first-stage law, but will seek to invoke social
mores or non divisive principles.   

8   In the US a notable case in which a controversial decision did not seem to be law-based was 
the series of abortion decisions in which the Supreme Court invalidated state statutes prohibiting 
abortion. In Israel the most dramatic cases of this sort are the ones in which the court reviewed 
issues that would have been seen as non-justiciable in most other countries, and in which the 
controversy did not seem legal to many observers irrespective of their political opinion on the 
merits of the challenged policy.   
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all matters of adjudication, even those involving the interpretation of governmental 
policies or of statutes.  It is doubly true when the court seeks to invalidate a statute 
supported by a majority of parliament while invoking a constitution which limits the 
power of the legislature to clarify that its considered judgment remained different 
from that of the courts’.  

It may be said that all this is true for “standard” judicial dispute resolution, but 
that it is inapplicable to another critical function of courts—the protection of human 
rights.  There, it may be argued, the court should not show deference but independence.  
Its legitimacy comes from protecting individuals whose rights have been violated.  
This is true, the argument goes, even if this protection calls for declaring a law 
unconstitutional.  Let me turn to this point. 

III. The Unique Status of Human Rights

My analysis gives a place of pride to the legislature.  It demands that judges show 
deference to all authorized lawmakers, but especially to primary legislatures.  Yet 
history has shown us that we cannot fully trust legislatures, even in a democracy.  
Thus the rule-of-law itself cannot give us the best guarantee against abuses of power 
by legislatures.  Many countries, and now the international community, add another 
mechanism—the constitutional protection of human rights. 

Human rights are entitlements of a special kind.  They are pre-legal constraints on 
states and majorities, and should constrain everyone.  The validity of human rights 
does not depend on what majorities do.  Their force is a moral force.  Nonetheless, 
within legal systems the protection of human rights is stronger when they are explicitly 
recognized in the law—including the constitution—of that country.  The ideal of 
human rights as a constraint on government is old and began within states.  The US 
Constitution is a fine example of that.  After the Second World War, international
human rights documents became a major force in the attempt to prevent atrocities and 
abuse of state power. 

Human rights are unique in the sense that they are supposed to be binding on 
all agents, states as well as individuals, irrespective of what these agents want or 
think.  Nonetheless, it is only when human rights are recognized by the law that judges 
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are bound by them as a matter of law.  So there is a tension here.  The contours of 
rights are not clear. Usually, it is the legislature who is authorized to decide for a 
community which conception and scope of a right will gain the force of law.  What 
should judges do when it appears to them that a requirement of human rights is not 
explicitly recognized by the law of their land? 

When we are talking about a constitutional system with a bill of rights and 
judicial review over legislation, the question becomes who interprets and enforces 
the constitutional guarantees of human rights.  To the extent that international human 
rights law is binding upon states, the question is: who has the power, for the state, to 
determine the scope of the state’s commitment under international law, and are these 
commitments part of the ideal of the rule-of-law for that society, or are they external 
constraints?  

One thing should be clear. Effective political and social power is a precondition 
for the protection of all rights. There should be a strong relationship between the 
stable political bases of social action and the rhetoric of human rights.  Political power 
is not only, or even primarily, the enemy of rights, to be checked by courts and NGOs.  
It is a necessary ingredient of a regime that seeks to protect human rights.  Thus, 
the protection of human rights should be mainly conducted within the social mores 
supporting these rights.  This insight is not meant to belittle human rights or their 
importance. Yes, states and individuals should all protect human rights.  This should 
be a major ingredient of their social and political commitments.  However, precisely 
because of their distinct nature, human rights should be given a “thin” meaning, so 
that they would not be used as a general device to impose the values or the interests 
of a minority on a majority despite the fact that that majority (and other reasonable 
observers) denies the claim that the challenged arrangements are indeed violations of 
human rights.9  

A constitutional Bill of Rights is a part of the law of the land.  It binds judges 
under all models of adjudication, including the rule-of-law model.  Yet, constitutional 
human rights law is very vulnerable to the tendency to adopt the justice model of 
adjudication while invoking the law.  The warnings issued in the previous section are 

9    This, too, is a very controversial statement going much beyond the scope of this lecture. For some 
discussion see my essays: Ruth Gavison, The Relationships between Civil and Political Rights 
and Social and Economic Rights, in THE GLOBALIZATION OF HUMAN RIGHTS (JM Caucode & M 
Doyle eds., 2003); Ruth Gavison, The Role of Courts in Rifted Democracies, 33 ISR. L. REV. 216 
(1999).
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thus of special relevance to this field of the law.  These dangers become even clearer
when we look at foreign laws.  I now turn to the special features of the subject under 
discussion.

IV. Relevance and Impact of Foreign Laws

As far as national legal systems are concerned, both international law and comparative 
law are foreign legal influences.10  When the judge seeks to apply the law to a dispute 
before her, should she consult foreign laws?  Is she allowed to consult them?  Why is 
there a special issue about invoking norms of other legal systems and of international 
law?

Again, we need to return to the basic situation described at the beginning.  The 
question presupposes that when we come to a dispute, we identify the law that applies 
to it, that is the law of the land.  If the answer is clear and does not raise a serious 
problem we end there.  These were the easy cases of the first section.11  If the case is 
hard, we return to the rule-of-law model versus the justice model.  The rule-of-law 
model requires that the dispute is settled by the law.  The justice model may permit 
or require reliance on standards other than the law.  In our case these are standards 
of foreign law.  We saw that this is a common problem in adjudication.  What if the 
answer suggested by the law of the land is not clear?  In such a case, the rule-of-law 
model cannot determine the answer on its own.  There must be additional norms, which 
by definition are not legal standards of the country under discussion, which, together
with the legal norms, will determine the answer.  Must these standards include foreign 
law?  The hardest case is the situation in which the law of the land suggests an answer 

10 I limit my statement to norms of other legal systems and of international law that are not seen 
as binding within the national legal system.  Thus I am not addressing the fascinating literature 
claiming that some international human rights norms are incorporated into all or some national 
legal systems.  To the extent this is indeed the case, these norms are no longer to be seen as foreign.  
What I will be saying here may be relevant to the question whether we should see international 
human rights norms as incorporated into national legal systems, but I take answers to this question 
as given, and address only the use of norms that are conceded not to be binding as national law.   

11 In important questions some judges may refer to international or comparative law just to be 
comprehensive or scholarly, despite the fact that the question is easily settled within the law of 
the land.  It is questionable whether this is good judicial policy.  But these are not the cases we are 
discussing here. 
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that seems unacceptable to some.  Here the rule-of-law people will follow the law of 
the land despite the fact that some think it is not just.12  Others will prefer justice, and 
will strengthen their interpretation or justification by invoking foreign law.

I will not seek to give a definitive answer to these questions.  Rather, I want to
analyze their significance and point to some of the considerations for preferring to
decide cases by complementing and “correcting” the rule-of-law model with standards 
derived from local non-legal standards. In other words, I argue that it is wiser to 
seek solutions to our legal disputes by looking for guidance to local norms rather 
than to international law or to other legal systems.  This recommendation is based 
on a position that privileges “our” law, “our” standards, and “our” traditions against 
laws and standards stemming from other entities—other states or the international 
community.  Putting the question this way suggests that we are looking at issues of 
collective identity and of authorship of the laws.  A number of reasons justify this 
privileging of laws (and traditions) made and developed and endorsed and applied 
by “us.”  I will divide them into three groups, raising issues which are related though 
distinct: the ideal and benefits of self-government; the effectiveness of regulation
through participation; and, last but not least, law as a part of the culture constituting 
society. 

The first cluster of reasons for privileging our laws and traditions over those of the
international community and other legal systems are connected to the ideals of self- 
government, autonomy, positive liberty.  These are the benefits of democracy; of the
fact that we are the authors of the rules that bind us, and that this active participation 
in making the laws is part of our reasons for obeying them.  There is more freedom 
and dignity in obeying norms that we ourselves have created and accepted, than in 
obeying norms imposed on us from the outside.  

Similarly, if the norms are associated with those who have participated in making 
and articulating them, there is a better chance that their implementation will be 
effective.  People tend to have a stronger motivation to obey norms that have been 
made and implemented through a system requiring participation of members of the 
society in question than to obey norms which may seem imposed from the outside. 

12  The real test of rule-of-law judges is if they will apply first-stage-law even if that law runs counter
to their own sense of justice. Often, it may appear as if both groups of judges reach their preferred 
results, and those who can credibly rely on first-stage law present their decision as a necessary
implication of that model.  Often, for obvious reasons, first-stage law does lend stronger support
to the values of conservative judges. 
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But the most important cluster of reasons supporting privileging our laws and 
traditions over those stemming from international or comparative law have to do 
with our conception of the law as a tool serving a particular society.  The connection 
between the law and the society it serves is there irrespective of the source of the 
norms.  It is as true for societies for whom law is God-given and those who believe 
that laws are men-made.    This conception of the law sees it not only as regulating 
society but also as constituting it.  Law is a part of the culture that gives society a 
system of meanings all its own.  Under this conception our law is indeed “ours.”  
It binds us because it binds us together.  Our laws and traditions are a part of what 
makes us into a community.  Under this conception of the law, obeying it is a form of 
affirming membership in a community.  One of my reasons for obeying the laws is my
wish to participate in this way in the norms constituting my society.

Even if all these reasons are seen as valid, it does not follow that we need not 
learn what international law and other states say about issues that we face.  When 
we legislate on a subject, such studies are very useful and inspiring.  They may be 
illuminating even when we face judicial dilemmas.  But if these reasons do support a 
privileging of our law, if we do take our law and legal tradition seriously as affirmations
of our distinctive society, it follows that we must see the problem as something that we 
want to resolve within our own culture.  The problem is ours, and the solution needs 
to be one that suits us.  The cultural resources should be ours, they should be ones 
that resonate with traditions, norms, and ways of being and doing that are a part of 
our way of being.  If we look at our problems in this way, we do not only want to give 
the problem at hand the most enlightened possible solutions, corresponding to high 
universal norms, to what is being done in the best of nations. Rather, we want to adapt 
the law to new social needs and perceptions by developing the culture that sustains it.  
In this way, the adapted laws will form an integral part of our own culture.  Resolving 
legal disputes will not be a detached activity.  Developing the law will be a special 
way of the never-ending process in which we develop our culture to cope with new 
issues and dilemmas.  Law in its development in legislation and adjudication will thus 
be one important element of the processes taking place in a developing culture and 
society.  Our law will not just be a normative system which is detached, distilled from 
abstract analyses of international or comparative laws.  As we solve our legal issues, 
the issues arising within our community and in the context of our lives, we shall also 
be making a contribution to that culture that is an indispensable part of building our 
community and giving it meaning.
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All this may sound well and good, indeed quite compelling, for homogenous 
societies.  They are indeed constituted also by a rich culture, and this rich culture is 
affected by legal arrangements and resolutions and inspires them in turn.  True, even 
for such societies in our global world, the question of authenticity remains.  But it is 
likely to be natural for judges to share the mores and traditions of their societies and 
to apply them, almost without thinking, to cases at hand.  In this way, there will be no 
temptation to look elsewhere.  The answers will be determined by a combination of 
enacted law interpreted literally and of its surrounding culture.  Judges will be people 
who gain their authority from both the rule-of-law and from their standing within the 
culture.   

This vision may be extremely problematic for societies and states which are 
not of one dominant culture.  Indeed, most states and civil societies now consist 
of people of different groups and cultures.  This de-facto multiculturalism may 
now exist even within a single historic and religious nation, due to the fact that 
members may  have deeply differing views on the role of religion and tradition 
in the modern life of the group, leading to very different lifestyles.  More often, 
the pluralism goes even deeper.  The same political society may have within it 
individuals of different races, ethnic groups, languages, traditions and religions. 
For such societies, the vision of law as culture may create more problems than it 
solves. 

V. Tying the Threads  

 
We now see that answers to questions of adjudication can never be abstract and 
general. They need to be sensitive to the society in question.  Special present features 
of that society, as well as its special history, legal, and otherwise, may make a lot 
of difference to the way we guide judges when they resolve hard cases.  The two 
countries on which I focus in my talk—the US and Israel—share some commitments 
but are very different in many of these respects.  Looking at them may illustrate how 
this general analysis may apply to particular countries.   
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A. The United States

On the face of it, the US should be an easy case.  Its ethos is that of an immigrant 
nation. Its self-identity is that of a civic nation, not an ethnic one.  It privatizes all the 
non-civic affiliations of its citizens, including the powerful affiliations of religion. Its
constitution indeed is described as the “civil religion” of the state.  It was ratified as
the document constituting the nation and the union.  And it was enacted as the supreme 
law of the land, with the explicit purpose that it creates an effective central government 
while leaving the states autonomy in most matters of civil and criminal law.  It has 
a long and undisturbed constitutional and legal tradition of over two hundred years.  
Moreover, there is a great awareness in the country of the important functions of 
the constitution as a shared framework constituting American statehood and way of 
life.  On the face of it, then, the US should have been a country in which it would be 
relatively easy to complement law by local norms constituting the cultural heritage of 
the nation itself.  The US has a unified, widely shared, and rich legal tradition.  This
legal tradition should be able to sustain the broad consensus required to legitimate 
both lawmaking by the legislatures and adjudication by the courts.  Moreover, there 
is an awareness of the important functions laws and the Constitution has had and 
must have within American life.  In the US there is a celebration of the fact that the 
Constitution, with its system of federalism and checks and balances, permits people 
with different opinions to live together as citizens of a free country.    

Yet these benefits of a shared “Americanism” and a shared commitment to the
constitution and its ideals, including those of human rights, go only some distance, 
albeit an importance distance.  Ideals like “liberty,” “due process of law,” or “equal 
protection of the law” are very vague.  When courts review legislation to see if it 
meets constitutional standards, it turns out that these terms mean different things to 
different judges based on their own intuitions about justice and enlightenment.  The 
way we think of such issues presupposes more than the letter of the law or even 
the historical account of the intentions of the legislature.  They presuppose values, 
commitments, traditions, groups of reference and deep conceptions of the good life.  
All these may be very controversial within American society because its members 
are not only citizens.  They are also affiliated with other identity groups.  We return
to the dilemma we had presented in the first section above.  Americans do not share
intuitions of justice and interpretations of human rights.  When a judge invokes his 
own vision of the good, he is not invoking the “law of the land.”  He is not invoking 
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“our” law, the law defining us as a community.  He is not even invoking the shared
cultural norms of American society.  It is not clear that such values and norms are 
shared by all Americans.  He is enforcing his vision of the law, and his vision of the 
law may well be controversial and divisive.  It does not become less controversial 
and divisive within the country if the judge supports his opinion by stating that many 
other countries share the judge’s vision, or that some claim that his opinion reflects the
proper interpretation of international human rights law.  This kind of argumentation 
may in fact add insult to the injury felt by those within the country who think that the 
law of the land supports their vision.  

So in some matters, especially those that have to do with traditions of life and death 
and family relations and sexual morality, as well as social and economic policies, 
America is not really a unified nation.  In fact, its constitutional and legal tradition
was designed to reflect this pluralism by finding ways to maintain the viability of the
different sub-cultures within a shared constitutional framework of a commitment to 
democracy and human rights.13 

Many have written about the implications of this feature of most modern societies 
and of the American legal tradition.  For my purposes I want to stress a few general 
guidelines.  Federal laws, and especially the federal constitution, should impose 
minimal substantive constraints on the law-making powers of states and communities.  
The interpretation of human rights under the Bill of Rights should be “thin.”  There 
should be a large extent of deference to the products of law-making stemming from the 
traditions of communities.  Negotiations within these traditions should be undertaken 
within the political branches of government, allowing society and its various sub-
communities to work out their responses to changing circumstances and perceptions.  
Federalization of human rights norms should be careful and based on sensitivity to the 
special features of relevant communities. 

As far as reliance on comparative and international law is concerned, it is wiser 
not to give too much weight to these sources.  Judicial decisions in hard cases should 

13 People may agree to this general statement and nonetheless debate the attitude the law should 
take on particular issues. Often, they argue about the power of courts—rather than legislatures—
to decide such issues. Thus, most Americans do not want to prosecute homosexual relations 
between consenting adults.  Some of them will argue that this is something that should be done by 
legislatures, not by courts.  Most Americans do not think courts should decide the issue of same-
sex marriage as a matter of rights overriding contrary legislation, but people are divided on the 
question whether legislatures should allow such marriages. 
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invoke local American sources.  The US legal tradition and constitution have within 
them the legal provisions and the lofty standards that permit, and may even require, 
full protection of dignity, equality, and liberty.  These American sources are there, 
available to the judges who want to use them.  There is not a single enlightened decision 
that the judges of the US Supreme Court may want to make that cannot be justified by
invoking American legal and traditional sources.  If I am right on this point, it seems 
wiser for American judges who want to reach “progressive” decisions to emphasize 
the way in which these decisions are generated from American traditions, rather than 
base their opinions of analyses of comparative or international law.  Foreign elements 
do not increase the legitimacy of the decision in the eyes of those objecting to it.  
Rather, they just serve to highlight the fear that this is a case in which “external” 
norms are imposed on American society.14  These fears may decrease the chances 
that the decision will indeed be seen as the elaboration of America’s own values.  
Moreover, judges reasoning from American values will have to face more squarely 
the critics who may argue that the judges in this case prefer the justice model of 
adjudication to the rule-of-law model.  This is a challenge that the judges should face 
squarely and explicitly, without “hiding” behind the apparent persuasiveness of the 
international community or other legal systems. 

B. Israel

Israel is very different in many ways.  As a state it is very young.  Israelis may feel 
that 60 years is a long time, but when we are talking of creating a social and legal 
culture it is nothing.  Indeed, the part of the world that is now Israel was governed 
by a large number of very different legal traditions for a long time.  Possibly more 
important is the fact that not a single group within Israel sees its primary identity as 
civic.  The state and the laws are seen as ways of facilitating life and of promoting 
goals many of which are not civic.  Indeed, the conflicts within Israeli society therefore
translate to deep debates about the identity and the legitimacy of the state itself.  This 
is because the narratives and the conceptions of good life of groups in Israel are not 

14 Of course, the question what is “American” may itself be deeply contested.  Is America Christian? 
Of what form? Western?  Is there a culture that is distinctively American?  Clearly, if there is this 
internal debate about American norms, it is best to debate it within American sources.  The US is 
often described as the most religious of the Western states, and as the most conservative (at least in 
some parts of the US).  This is precisely why American, and Americans within their communities, 
should have the freedom to decide these issues for themselves.
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only different; rather, they are often contradictory and therefore they cannot be easily 
reconciled within one political structure.  Moreover, some of these differences are a 
part of an unresolved conflict which can degenerate into a full-fledged armed conflict
or war.  This level of conflict is not common within the pluralistic democracies we
usually discuss.  Consequently, the level and the scope of some of these conflicts
within Israeli society create a special challenge to law as an agent of social and 
political cohesiveness. 

To understand the magnitude of the challenge, it is worth reminding ourselves of 
the main rifts and tensions within Israeli society.  In its Declaration of Independence, 
Israel was described as a “Jewish state.”  The historical context was the UN Resolution 
of November 1947 determining to partition Mandatory Palestine/The Land of Israel 
into a Jewish state and an Arab state.  But many, Jews and non-Jews alike, see the 
Jewishness of Israel as religious, distinguishing Israel from countries which are 
predominantly Moslem or Christian.  So we have here two different senses of the 
particularity of the Jewishness of Israel: Jewishness as a nation-state for Jewish self-
determination, and Jewishness as a distinctive religious tradition.  Each of these senses 
of the distinctness of the Jewishness of the state generates major rifts within it.  Some 
Jews indeed want to see Israel as a Jewish theocracy, while most Jews, religious and 
secular alike, see it as a nation-state for Jews.  Most Arabs resist the Jewishness of 
Israel as either a nation state or a theocracy.  They differ among themselves in both 
religious affiliation and the intensity of religious feelings.  For all of these groups,
the cultural bases of their ancient traditions are a large part of what make their lives 
here meaningful.  These traditions would be natural candidates to inspire legal and 
judicial decisions within each of the groups.  Yet the relevance and legitimacy of these 
cultures within Israel is one of the state’s most divisive issues. 

These rifts and divides (not exhausting rifts within Israeli society) mean that it is 
not very clear who is the “We the people” in Israel, and whether the “demos” of Israeli 
democracy can be described as a collective in any meaningful sense of the word.  
The question has deep implications for many issues such as public education and the 
social and political cohesiveness of Israeli society.  As we have seen, it also suggests 
deep questions about the ability of law to perform the inclusive functions it should 
ideally promote.  When the law is unclear, what norms should be used to complement 
it?  Which is the culture that sustains Israel’s (legal) culture?  Is there a single culture 
that can serve in this role? What are the background norms determining when a result 
dictated by first-stage law is unacceptable?   
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These issues may be connected to Israel’s tortuous constitutional history.  Israel’s 
Declaration of Independence envisaged elections to a constituent assembly whose 
sole task would be to enact a constitution under which the first elections to Parliament
would have been held.  However, this did not come to be.  When elections were finally
held in 1949, the constituent assembly was immediately called the first Knesset, thus
making it the first regular Legislature as well as an assembly.  In 1950 the Knesset in
fact decided not to enact a constitution at that stage.  In part, this was because it did 
not know how to deal with the divisive and explosive matters of the self-identity of 
the emerging society.  These issues are all raised now in the current debates about the 
constitution. 

Should Israel adopt a “thin” constitution, with just rules-of-the game and possibly 
universal human rights?  Should Israel seek to become a neutral democracy, privatizing 
all the non-civic identities of its citizens?  Some people indeed advocate this solution 
as a way to include all within the constitutional definition of the state.  But the 1992
Basic Laws could only have been enacted because Israel is described in them as 
“Jewish and democratic.” Politically, this conception of Israel is nothing but a slogan.  
Some nationalist Arab leaders speak about Israel as “a state of all its citizens”; but 
most Arab leaders concede that most of the Arabs themselves are not interested in this 
kind of a state.  Some of them want Israel to be a bi-national secular state (hopefully 
to become an Arab state when numbers allow), while others would like it to be an 
Islamic state.  They join forces behind the slogan just to challenge and question the 
wish of most Jews that Israel should remain in some sense distinctively Jewish. 

I will not add here to the debate on the controversy about the legitimacy of ethnic 
nation-states in general and Israel as a Jewish nation-state in particular.  I should 
just mention that the same human rights discourse that supports the universality of 
individual human rights as against states and communities also recognizes the rights 
of groups to self-determination, culture, and autonomy. 

I want to return to the question of the identity of the culture(s) that can and should 
inspire and help develop (legal) traditions in Israel.  Some indeed advocate that Israel 
is uniquely suited for a multicultural regime in the strong sense.  Its social and cultural 
fabric is complex.  The Jewish majority has gathered from the exiles and brings with 
it many traditions.  The indigenous Arab minority is entitled to have its culture(s) 
and language be reflected in the public sphere and in the law of the land.  No single
culture, so runs this argument, can and should be hegemonic.  
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While this may sound attractive on paper, the political realities mean that this is 
an illusion.  Full strong multiculturalism—giving every culture an equal place in the 
state’s public sphere—does not work anywhere.15  The special history and features of 
Israel make it unsuitable for this regime.  First, privatizing all non-civic affiliations is
unlikely because both major groups want their collective identities recognized and not 
privatized.  Secondly, There is no symmetry here.  Israel was founded to provide Jews 
an opportunity for national self-determination, while Palestinians were supposed to 
enjoy national self determination in the neighboring Palestinian (Arab) state.  Israel 
was conceived as a Jewish state, not as a neutral state of all its citizens.  It is still 
seen by most Jews (and others) as the political culmination of the Jews’ right to self 
determination. 

While Jewish self-determination does not justify discrimination against non-Jews, 
or overlooking the special history and sociology of Israel and the status of Arabs within 
it, it does permit—or even require—a privileging of Jewish-Hebrew public culture in 
this state.  One of the features of Jewish self determination is the freedom of Jews to 
live here full Jewish lives, which include developing and articulating forms of Jewish 
culture in contexts which would not be applicable where Jews are minorities.  Political 
and legal Jewish traditions are central ingredients of this ideal of full Jewish life.  In 
fact, one of the main rationales for having a Jewish state is the wish to have a place in 
this world where Jews indeed may struggle with political issues while invoking their 
distinctive and ancient sources, using them to develop responses that will be both 
Jewish and adequate to the changing circumstances of present day Israel.   

So what should be the attitude to the rule-of-law in Israel?  What is the law?  How 
should we decide hard cases?  How should we elaborate on the ideas of universal 
human rights and their implications?  What is the community served by this law?  We 
saw that answering these questions depends on the specific features of the society
under study.  In Israel I believe that in contexts where the law is national and not 
community-based, it is legitimate and natural that the background culture inspiring 
Israel’s law and ethos should indeed be Jewish.  This does mean that non-Jews may 
feel less at home in Israel than they would have felt in a country where their culture 

15 Every society and every state must have some strong assimilating features.  Language and cycles of 
the week are an obvious example.  It is very difficult to integrate and succeed in a society without
being versed in its language and culture.  Moreover, in Europe there is now a serious re-thinking 
of multiculturalism as it has become evident that it encourages large enclaves of non-assimilating 
immigrants who cannot integrate into the host society. 
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would be hegemonic.  This is a very heavy burden for people of a different culture 
who have been living here before Israel was founded.  The justification for this burden
is simple: There is no way to give Jews this central feature of life, to which all nations 
are entitled, in another place.  True, the Arabs in Israel cannot enjoy the natural option 
of both living in their homes and villages and living within their culture as a majority 
culture.  However, giving them this privilege would mean that there would be no place 
where Jews would control public culture.  I hope that soon Arabs living in Israel will 
have a choice between staying in their homes in Israel, enjoying full civil and political 
rights and cultural rights as a minority on the one hand, or moving to neighboring 
Palestine and live in a state where there culture is hegemonic.16  Israel’s commitment 
to a full Jewish life and to Jewish public culture thus means that Israel cannot give 
Arabs in Israel the right to live in a state where they are the political and the cultural 
majority.  At the same time, Israel can and must guarantee the rights of Arabs to 
dignity, freedom, and equal civil, political, and cultural rights.  

One of the implications of this analysis is that Israel should go about its 
commitments relying on the ideal of the rule-of-law and of human rights, and that it 
is natural and permissible that the law of the land should be supplemented by using, 
first and foremost, the rich resources of Judaism.  Indeed, Israel has enacted the
Foundations of Law Act in 1980, which states that if law, precedent, or analogy do not 
provide a legal answer—the judge should follow the principles of equity, peace, and 
justice of Jewish heritage.17  The law tells us that the first commitment of judges in
Israel is to the law and the rule-of-law; when the law does not provide an answer, the 
supplementary materials in Israel should not be universal or comparative or rational.  
They should be connected to particularistic Jewish heritage.  However, this reference 
to Jewish heritage is not to the detailed rules and arrangements of Jewish (religious) 
law.  It refers the judges to the principles affirming, within the Jewish tradition, the
universal values of peace, equity, and justice.  This is as it should be.  The reference 
to Jewish cultural resources should not be emptied of all particular content, as some 
try to do.  It should also not be interpreted as if Jewish law as it was developed within 
Jewish religion is binding in Israel.  It is not.

16  A Palestinian state will permit Israeli Arabs to choose to live within their culture in another part of 
their homeland, or they can stay within Israel as a minority and maintain strong cultural ties with 
the Palestinian state.  This was the vision underlying the 1947 UN partition resolution, which was 
not implemented due to the Arab total rejection of the notion. 

17  The law replaced Section 46 of the Mandatory King in Council Ordinance specifying that in cases 
of gaps in the law, Palestinian judges should follow the principles of the common law and equity.
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The Jewish heritage used to supplement and inspire the creation of the law by 
legislatures and judges, when they are permitted to make law, should not be used to 
discriminate against non-Jews.  In addition, it should not be restricted to the reading of 
Jewish culture by any single stream of Judaism.  Furthermore, to minimize the risk that 
divisive cultural biases will affect legal determinations, use of these resources should 
be careful, and a distinction should be made between legislation and adjudication.  

In legislation, the understandings and the cultures of all segments of society 
should be taken into account.  In general, it is a good idea to permit people who prefer 
to conduct their personal status matters through their respective religious laws to do 
so freely (and it is permissible for the state to contribute towards the maintenance of 
such religious courts on an equal basis).  It is a bad idea to impose on all individuals a 
religious monopoly in these matters.  Such a monopoly is neither required nor permitted 
by the wish to maintain a Jewish distinctness to the public sphere.  In general, the law 
should allow communities autonomy in matters related to maintaining their traditional 
ways of life.  When a general law applies to matters connected with deep and diverse 
attitudes and ideologies, the law should seek to adopt an arrangement with which all 
cultures and groups can live.  These arrangements should be a matter of negotiations 
between representatives of all major cultural groups.  When an agreement is reached, 
it will be “our” agreement, it will be a norm endorsed by Israel’s communities and 
responsive to the richness of their many diverse attitudes.  This procedure may be an 
important way of helping Israeli laws fulfill their role as a tool for civic cohesiveness,
in addition to respecting the various different cultures within it.   

A good example is the recent legislation of a law concerning treatment of terminally 
ill patients.  The law was prepared by a very broad public committee, reflecting a
variety of approaches to these questions of the end of life.  The draft did not give any 
of the groups all it wanted, but it generated an arrangement that all could live with.  A 
major part of the arrangement is letting individuals make these critical decisions by 
consulting a religious authority.  In this way, persons are free to choose the spiritual 
authority that should guide them in these moments.

Courts cannot go through similar processes, and they are not supposed to do so. 
The Israeli legislature, in the Foundation of Law Act, assumes that the law alone does 
not always dictate a determinate answer to all cases.  It assumes that judges at times 
need to rely on supplementary materials.  The directive the legislature gives should be 
followed. If there is no gap in Israeli law, the law itself should determine the result.  As 
we have seen, the law may be broad and rich enough—especially with the vague terms 
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of some of the human rights laws and norms—to inform most decisions.  If there is a 
gap in the law, Israeli courts are not free to turn to international law or to the law of 
other countries.  They may get inspiration there, but the resources used to present the 
result and justify it should be Israeli laws and the Jewish tradition of generating peace, 
equity, and justice within society.  In a way, this does connect to the role of the law 
in ancient Jewish tradition, while insisting that the Jewish tradition in modern Israel 
will be invoked to implement the special way that Judaism articulates basic universal 
values.  It thus permits Israeli judges to work within a rich legal and cultural tradition, 
emphasizing its continuity as an element of renewed Jewish self determination in 
Israel.  At the same time, it allows judges the freedom to search within that tradition in 
all its variety and richness.  Non-Jewish judges may have a problem here.  They, too, 
are bound by the duty to supplement the law from the sources of the Jewish heritage; 
however, the formulation of the directive is broad enough to allow them to invoke 
their own cultural determinations of the same universal values of peace, equity, and 
justice.      

      

VI. Concluding Remarks 

I have argued here for two theses:  that the rule-of-law model of adjudication should be 
preferred to the justice model of adjudication; and that laws should be supplemented 
and developed, when necessary, by local norms and traditions, so that reliance on 
foreign law in adjudication should be limited.  I want to emphasize that I do not 
see those who share these views as people who do not care about justice (or about 
international law or human rights).  It is my view that these guidelines ultimately 
serve justice and human rights better than the competing views. Achievements of 
justice and human rights under a law seen as shared by all are more solid and stable 
than those that are based on controversial judicial decisions. If law is a part of life 
in a community, legal norms need to be developed and debated and articulated from 
within that society and its cultural sources, both legal and other.

Under this conception, the rule-of-law model of adjudication (or being as close 
to it as one can), and its elaboration through local values and traditions, is the best 
way to achieve justice and the protection of human rights in a long-term and enduring 
way.  These values will be best promoted in any given society if all groups within that 
society feel that they are partners in seeking justice and promoting it.  If courts impose 
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on the society they serve, legal or moral norms that are foreign and detached from that 
society’s culture, two things may happen.  First, the “transplant” might not work;  but 
second and more important—we may be missing an important opportunity to use law, 
adjudication, and interpretation in a creative way that will make them parts of the rich 
fabric of what makes this society distinct. 

Laws, and especially a constitution, are not designed for people with the same 
opinions and the same attitudes.  They were not meant to write into law the views of 
J.S. Mill or of Herbert Spencer.  They are designed to permit people with very different 
conceptions of the good life (and who will continue to have different conceptions of 
the good life, and who come from different ethnic and religious cultures,) to feel that 
they belong to the same civic and political group.  In this way the constitution and 
the laws  help all members of the civic group forge a way of living together while 
maintaining these differences.  Law gives these people a framework permitting life 
together. What animates this law may come in part from the shared civic culture and 
in part from the distinct particularistic traditions of individuals and groups. 

Only keeping very close to the rule-of-law model of adjudication, and supplementing 
it from the local mores, will permit the slow, rich, and stable development of a coherent 
legal tradition which is welcoming to all components of the society it serves.  The 
major tasks of lawmaking and of integrating the various conceptions of the good and 
the sub-cultures of society should be left to legislatures and to political, religious 
and cultural leaders.  In this way we will have the best chance of a stable society, 
in which justice and human rights are debated and promoted.  Judges and courts are 
critical for maintaining the rule-of-law and protecting human rights.  At times, they 
need to invalidate even the products of explicit legislation.  Basic human rights and 
human values are universal, and it is helpful to see how others have developed and 
applied them.  But responses to moral and political and legal dilemmas in any society 
must be elaborated within the legal and cultural resources of that society.  This is not 
provincial and parochial. This is not impoverishing.  It actually grounds the legal 
tradition within the deeper cultural and moral fabric that makes law a living institution 
in a living society. Ultimately, it is the interplay of deep cultures that makes legal 
traditions robust and solid, because they are then based on deep sources of meaning 
and continuity.    


