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Roundtable: 

Israeli Constitution 
 

 

In this issue, the Yale Israel Journal posed several questions concerning 

constitutional law and the absence if a formal constitution in Israel to eight legal 

scholars at leading universities in Israel: Their responses highlight the consensus 

and differences if opinion on some if the most critical constitutional issues facing 

Israel. 

 

 

 

Participants in the roundtable responded to the following questions:  

 

1) Great Britain is the only democracy aside from Israel without a codified constitution. 

Have the two countries experienced similar debates about the status of parliamentary 

statutes concerning basic rights and the structure of government? Could the British 

judiciary follow the Israeli example and determine that certain of such laws have "supra-

legal constitutional status"? (p. 27)  

 

2) Have Israeli policy-makers avoided drafting a constitution because they find it 

advantageous to govern without one? Or does the lack of a constitution merely reflect the 

difficulties in establishing a national consensus about the content of such a foundational 

legal document? (p. 29)  

 

3) The American doctrine of separation of Church and State is based on the constitutional 

guarantee that the Congress "shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof."  

What language protecting religious freedom could be included in a constitution for Israel, 

which considers itself as both Jewish and democratic? (p. 33)  

 

4) Currently, there is little consensus within the Israeli political system on the correct 

division of authority among the various branches of government, or about the proper 

relationship between the national and local governments. Can Israel address these 

disagreements without a constitution? (p. 41)  

 

5) In the landmark 1995 United Bank Hamizrahi v: Migdal Cooperative Village decision, 

Israeli Supreme Court President Aharon Barak wrote that the Basic Laws passed in 1992 

established a framework of rights that "have turned into constitutional rights" and enjoy 

supremacy over other acts of the Knesset. The decision asserted that the Supreme Court 

has the power to strike down ordinary legislation if it is "unconstitutional." This 

interpretation has generated intense disagreement among factions of the Knesset.  

How does the past decade of tension between Israel's legislature and judiciary portend for 

the future of Israeli constitutionalism? (p. 43)  



Great Britain is the only democracy aside from Israel without a codified constitution. 

Have the two countries experienced similar debates about the status of parliamentary 

statutes concerning basic rights and the structure of government? Could the British 

judiciary follow the Israeli example and determine that certain of such laws have "supra-

legal constitutional status"?  

 

Ruth Gavison: There is an interesting difference between the debates in the two 

countries. In Great Britain there has been a persistent debate about whether the country 

should adopt a bill of rights, culminating in the enactment of the Human Rights Act. It 

has always been clear, however, that the decision whether or not to adopt such a bill of 

rights was to be made by Parliament itself. It should be noted that the Act was only 

passed after Great Britain experienced a period with adjudication of its human rights 

situation by European standards, that the law incorporated the European document into 

English law, and that the power of the courts under the law was limited to declarations of 

inconsistency. It is highly unlikely that the courts in Great Britain would have initiated a 

judge-made procedure for invalidating laws without that clear enactment. Moreover, it 

seems clear that the Human Rights Act would not have passed if it had granted courts in 

Great Britain the power to hold statutes unconstitutional.  

 

Israel did have persistent debates about constitutionalism, in particular the question 

whether the courts should have judicial review over primary legislation which allegedly 

violates human rights. However, when the legislature seemed reluctant to pass such an 

entrenched bill of rights, and to legitimate such judicial review, the court has hinted that 

it may create such a power through judicial decisions. The debate then became centered 

on whether it was legitimate for the courts to assume this power without explicit 

legislative authorization. The two debates are still very much there, albeit in a different 

form. In 1992, the advocates of an entrenched bill of rights in the Knesset realized they 

could not enact a comprehensive bill of rights, so they passed two laws that seemed 

uncontroversial. These laws were then interpreted as creating a 'constitutional revolution,' 

which permitted the courts to assume the power to invalidate Knesset laws. At present, 

some people (led by Supreme Court President Aharon Barak) think Israel already has an 

entrenched constitution with judicial review, and that this is as it must be. Others believe 

that Israel has limited judicial review but no constitution, and that it should decide 

explicitly whether it wants the power and who should have it. Among those, some oppose 

a constitution and judicial review; others want a constitution with limited judicial review 

(after the Continental model of a constitutional court, or after the British or the Canadian 

models); and there are those who advocate a full constitution with full judicial review by 

the Israeli Supreme Court (a constitution of this sort is being proposed by the Israel 

Democracy Institute).  

 

Ron Harris: Outside Israel and the UK, there are other legal systems in which the 

constitutional arrangements are not fully codified. In fact, even in the U.S., major 

constitutional doctrines, such as freedom of contracts or privacy, which are only loosely 

connected to the 14th Amendment, are not found in the written Constitution itself. On the 

other hand, the Basic Laws provide a significant degree of codification in Israel.  

 



Codification is not the only interesting feature of constitutions. The supra-legal status is 

another, and entrenchment from change is yet another.  

 

I believe that constitutionally, Great Britain and Israel are gradually becoming different 

from each other. The subjection of Britain to the European Convention on Human Rights, 

the enactment of the Human Rights Act in 1998, the membership in the European Union 

and the advancement of an EU constitution all indicate that the future of British 

constitutionalism is in Europe. The European conventions provide for Britain a codified, 

entrenched and supra-statutory constitutional framework. They allow judicial review of 

Parliament's legislation by European courts. The long tradition of parliamentary 

supremacy that originated with the Glorious Revolution is ending.  

 

Israel is not a party to any of the European conventions. Thus I believe that the Israeli 

constitution is becoming closer in some of its features to the US and Canadian 

constitutions. This process is supported by the political and cultural affinity between the 

U.S. and Israel and by the close ties between the Israeli and the American legal academia. 

It is manifested in the rise of judicial review in Israel, in the central political role played 

by the Supreme Court and in the resort of political and interest groups to constitutional 

discourse. I personally believe that the EU and the European Convention on Human 

Rights can open up interesting options for future development of Israel's constitution. But 

as long as these will not materialize, Britain and Israel will drift apart constitutionally.  

 

Barak Medina: The Israeli Supreme Court's decision that the Basic Laws, enacted by the 

Knesset, are "supreme law" is based on the notion that the Knesset is the "formal 

constituent assembly," and that the Basic Laws are the product of the Knesset's 

constituent powers.  

 

Establishing that an institution possesses constituent powers cannot be solelv based on 

formal legal reasons. There is no formal rule which defines whether the First Knesset, 

which was elected to serve as the constituent assembly, was indeed the constituent 

assembly, or whether this assembly was empowered to delegate its power to the 

succeeding Knessets, as the First Knesset did. The decision must be based on an 

assessment of the general public perceptions, as well as on normative and political 

evaluation of the desirability of classifying a certain institution as possessing constituent 

powers. 

 

In the Israeli context, the decision was based on the Court's conviction that it is socially 

essential to classify the Basic Laws as the supreme law of the land. This belief results 

from three propositions: a) Given the Israeli political and social environment, informal 

conventions might not be sufficient to restrain the majority from deviating from the 

fundamental principles, including the protection of basic human rights. Effective and 

formally binding judicial review of the acts of the Knesset is inevitable in order to 

preserve the entrenched values of the country; b) Judicial review which is based 

exclusively on unwritten principles is publicly unacceptable. To earn legitimacy it must 

be based on "positive" rules, on principles which were formally accepted by a 

democratically elected institution; c) The judicial review must be based on certain types 



of "written" rules-rules which are publicly perceived as "supra-legal," based on the status 

of the body which enacted them. The Court's assessment was that the reference to the 

Basic Laws, which the Knesset can easily amend, would produce the required legitimacy 

for judicial review In addition, the Court believed that the Knesset would not abuse its 

power to amend the Basic Laws in order to override judicial decisions and deviate from 

fundamental principles. The experience in the last decade confirms these two 

assessments.  

 

Similar sociological and political assessments are required in order to predict future 

decisions about the normative status of certain acts in other jurisdictions. It seems that 

even in Britain, informal conventions are not considered as sufficient constraints, mainly 

when the interests of aliens and the people of Northern Ireland are concerned. The result 

is the willingness to enforce the Human Rights Act of 1998, which partially restraints the 

powers of the British parliament, and serves as a "mini-constitution."  

 

 

Claude Klein: Not being an expert in British constitutional law; I would be careful in 

trying to imagine what the British judiciary could do. The solution which seems to 

prevail in the UK relies heavily on the status of the European Convention on Human 

Rights. Thus, for the time being, there is no real need for the kind of "constitutional 

revolution" which occurred in Israel. Besides, the Human Rights Act has certainly 

allowed for a certain period of moderation with regard to the research of a real "higher 

law" document in the UK.  

 

All in all, the nature of the debate in the two countries cannot seriously be considered as 

bearing significant similarities. The differences in the political culture of the two 

countries are such that they render every comparison meaningless. There has been, in the 

past, a kind of "English" dream, in particular on the part of Ben Gurion who was eager to 

introduce the English electoral system in Israel, which was supposed to produce 

mechanically a two-party system. An all-party coalition (in 1958) rejected the idea. The 

entrenchment of the current electoral system in Basic Law: The Knesset is still the 

obstacle.  

 

Have Israeli policy-makers avoided drafting a constitution because they find it 

advantageous to govern without one? Or does the lack of a constitution merely 

reflect the difficulties in establishing a national consensus about the content of such 

a foundational legal document?  

 

 

Ruth Gavison: The short answer is that both reasons contributed to the fact that Israel is 

still in the midst of a long, unfinished constitutional process. One can see the combination 

of both reasons in the initial long discussion regarding the question of the constitution in 

1950. In that historic debate, one can see those who argue that Israel needs the flexibility 

to act in order to deal with immigration, security, and acute development needs, and that 

it cannot afford to be constrained by a constitution. There is also mention of the fact that 

Israel cannot afford to have its policies defeated by the court as the US Supreme Court 



did in the earlier years of the New Deal. On the other hand, many talk about the fact that 

the constitution cannot take a stand on state and religion issues without triggering a 

'culture war' between religious and secular parties. It is interesting to note that the Jewish-

Arab schism was muted at this point.  

 

In 1950, members of the coalition were the ones who voted against the constitution, while 

the right-wing opposition strongly argued in its favor. However, when in 1977 the right 

wing Likud came to power, it defeated moves to complete the constitutional process by 

legislating a Bill of Rights and a Basic Law Legislation, which would have granted Basic 

Laws supremacy, thus opening the way to explicit judicial review. I The reluctance of 

those in power to bind themselves was clearly central to the fact that a constitution was 

not completed at that stage.  

 

In the last decade, especially after the 1992 Basic Laws, there is a renewed interest in 

completing the constitution. One does not hear an explicit objection on the part of the 

legislature to the limiting of its powers. In fact, many argue that completing the 

constitution and regulating judicial review is the only way to constrain the power of 

judicial review the Supreme Court exercises in fact under the 1992 Basic Laws. There is 

a much stronger visibility among those who oppose the constitution to the argument that 

it is impossible to reach a consensus on the credo of Israeli society.  

 

It is interesting to note that the groups that object to the constitution are those who should 

have been the main benefactors of one-the Arab and the ultra-Orthodox minorities. The 

first will be happy to see a liberal bill of rights and judicial review but believe that the 

gains from these two will be minimal, while the concession that Israel be explicitly 

defined as a Jewish state will perpetuate their second-class citizenship. The ultra-

Orthodox fear that a liberal bill of rights, as it is likely to be interpreted by the present 

Supreme Court, will undermine their ability to use their status as key political parties to 

secure protection of their unique interests through the processes of majoritarian politics.  

 

Barak Medina: The First Knesset avoided drafting a constitution based mainly on the 

first reason. The unanimous consent of the representatives of the Jewish community to 

the Declaration of Independence, as well as the status-quo agreement regarding issues of 

state and religion, reflect that establishing a consensus about the content of a constitution 

could have been reached. The decision not to draft a constitution was based mainly on the 

view that an entrenched constitution might undesirably restrain the government in 

pursuing its goals. The British tradition served as an assurance that the democratic 

aspirations stated in the Declaration of Independence can be maintained even without a 

formal constitution. An additional reason might have been the hesitation to explicitly 

state, in a formal constitution, policies which discriminate against the Arab citizens.  

 

In practice, the lack of a formal constitution did not prevent the judiciary from applying 

rather strict judicial review of the government's activities, based on a judgemade bill of 

rights and other fundamental principles. The government generally respected these 

restraints, and only rarely initiated legislation to override the Court's decisions, utilizing 

the lack of a formal constitution and the sovereignty of the Knesset.  



 

The enactment of the constitution was not completed mainly due to partisan, political 

reasons. An overwhelming majority in the Knesset supported the enactment of a written 

constitution. Indeed, in a gradual process, which started in 1958, the Knesset enacted 11 

Basic Laws, which are viewed as chapters of the written constitution. The Knesset failed 

to formally conclude the process mainly due to the objection of small political parties, 

who represent the ultra-Orthodox Jewish sector. These parties have utilized their political 

bargaining power to promote their interests and ideology, causing the majority to 

reluctantly accept significant infringements of fundamental principles, such as equal 

distribution of funds and burdens, the right to marriage, etc. An entrenchment of these 

fundamental principles in a formal constitution would have prevented the majority from 

accepting such demands, and these small political parties have thus struggled hard to  

preserve their ability to utilize their political bargaining power by opposing the proposals 

to complete the constitution.  

 

The decision of the Supreme Court that the Basic Laws are Israel's constitution has 

shifted the political debate from the issue of whether the process of drafting the 

constitution should be completed to the issue of what should be the content of the issues 

which have not been settled yet.  

 

Ron Harris: The historical question of why Israel ended up without a constitution is still 

an open question. As is well known, the Knesset's Harari Resolution of 1950 opted for a 

gradual enactment of Basic Laws, despite the explicit promise made two years earlier in 

the Declaration of Independence of 1948 to introduce a constitution. This resolution 

doomed the fate of the constitution. A common argument is that Ben Gurion passed the 

resolution as a concession to the religious parties. I am not convinced that this was the 

case. At least three alternative explanations can be offered. According to the first, Ben 

Gurion objected to placing constitutional restrictions on his authority. The second argues 

it was his desire not to impose a constitution by the "Founding Fathers" on the mass of 

future immigrants. The third is his understanding that a constitution should emerge from 

a viable, even republican, constitutional discourse-that was lacking in 1948 Israel-rather 

than being imposed "from above." The last two explanations portray Ben Gurion in a 

much better light than the first two. There is much more to be studied historically before 

I'll be able to decide for myself which of the explanations is more persuasive. Interesting 

historical work is being done these very days on this topic.  

 

The question why a constitution was not drafted in recent years is of a different nature. 

The rules of the game are now different. The players are different. Most codified 

constitutions were introduced in formative periods, following revolutions, wars and 

crises. Such was the period 1948-50, but not any period since.  

 

In my view a constitution was created in Israel gradually over the years. It is to be found 

not only in the Basic Laws but also in regular Knesset legislation, in Supreme Court 

precedents, and in British-style constitutional conventions. If a codified constitution is 

created in the future, and I am somewhat skeptical about the likelihood of this, it will in 



my view reflect the existing constitutional status quo. It will not alter it. The changes that 

will be introduced, if any, will be on the margins.  

 

Alon Harel: Your question somehow assumes that the natural thing to do is to draft a 

constitution and therefore we need an explanation as to why this was not done in the 

Israeli context. This is not necessarily the case. For many years a constitution was not on 

the horizon simply because people did not think about it or did not think it is sufficiently 

important.  

 

As usual, there is no single explanation for the absence of a constitution. The primary 

reason why a constitution has not been  

drafted differs in different times. I suspect the primary force blocking the drafting of a 

constitution at the moment is the fear that the Supreme Court is too Western and liberal 

and does not reflect the conservative, religious or nationalist sentiments of the Israeli 

public. This accusation was made again and again by conservative political and spiritual 

leaders. Many Israeli Palestinians are also opposed to a constitution, which almost 

inevitably would declare that Israel is a Jewish state. Despite these hurdles there is now 

an effort in the Parliament to appease this opposition and to draft a constitution which 

will be agreed to by diverse segments of the Israeli public. A committee of the Parliament 

is now drafting a constitution and it invites numerous experts belonging to different 

segments of Israeli society to testify. It is also engaged in negotiations with both 

conservative elements and with Israeli-Palestinian representatives to draft a constitution 

which will enjoy broad support.  

 

It is difficult to evaluate the desirability of a constitution at this moment. It seems to me 

that a constitution which will be consensual or almost consensual would be too empty 

and diluted to serve the purposes of a constitution. But this is merely speculation.  

 

Claude Klein: The generally admitted reason for the non-adoption of a full-fledged 

constitution is mainly the religious question. In other words, the religious parties could 

not accept the idea that parliamentary laws could be endangered by judicial review, This 

is still the main reason. Nevertheless, it appears also that beginning with Ben Gurion, the 

main policy-makers were most reluctant and found it extremely convenient to hide 

behind the official "religious" motivations of the constitutional blockage. Ben Gurion 

understood the potential "danger" represented by judicial review. It remains true today 

that judicial review is perceived as an attack against the political class presented as 

speaking in the name of the people. In other words, the discussion regarding the 

legitimacy of judicial review is the main ground for the postponement of a real 

constitution.  

 

Edna Ullmann-Margalit: In 1948, when the State of Israel was born, a Temporary 

National Assembly was formed as a Constitutional Assembly. It was charged with the 

task of drafting a constitution for the new state. The obstacles were many, but there can 

be no question what the main obstacle was: the religious parties' opposition to the idea 

that the Jewish state will have a constitution that is secular in orientation-a constitution 

that will recognize the ahistorical authority of reason over the authority of the Torah. 



Having failed to accomplish its task within a year, the Temporary National Assembly 

dissolved and declared itself a Parliament (Knesset) without election, leaving the 

unfinished task of drafting a constitution to future generations.  

 

The creation of an enlightened constitution requires a moment of grace and good will. 

The foundation of a state, especially after historical events such as a war of liberation or a 

revolution, provides a moment that can bring out the best and most generous general will 

of the people rather than their concern for special interests.  

 

A golden opportunity was therefore missed, I believe, to frame an enlightened 

constitution for Israel. It is difficult to revive moments of greatness in the ordinary course 

of political life. The genuine fear is that a constitution framed in days of smallness would 

be an outcome of shabby compromise and would reflect contingent forces in the society.  

 

The current moment is not a moment of grace. I do not believe that in the current cultural 

and political situation in Israel it is possible to reach a respectable compromise for an 

enlightened constitution. Israel's best hope in this matter lies with its Declaration of 

Independence. While not perfect, this is a document of good will drafted in a moment of 

greatness. Its values of equality and religious freedom (freedom of religion and from 

religion) should be made the constitutionally obligatory interpretive rules for current 

ordinary laws, endowed with the power of judicial review.  

 

As an afterthought I note the parallel between 1948 Israel and present-day Iraq: Will the 

new Constitutional Assembly there succeed where the Israeli one failed?  

 

The American doctrine of separation of Church and State is based on the 

constitutional guarantee that the Congress "shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof."  

 

What language protecting religious freedom could be included in a constitution for 

Israel, which considers itself as both Jewish and democratic?  

 

Edna Ullmann-Margalit: Various individuals and NGOs currently attempt to draft their 

version of the Basic Law that will grant freedom of religion. \Vhile there are differences 

among them, the basic principles are common. Common to them all too is the conviction 

that it is indeed possible to find the language that will protect religious freedom to all in a 

Jewish and democratic state that has a sizable non-Jewish population. There is no 

question that a strict separation between church and state (or between "Knesset and beit 

knesset") on the US model is not applicable in the Israeli case. For example, it is 

inconceivable in Israel that the public school system will not include religious schools. 

Recognized in the Declaration of Independence as a Jewish state, Israel is unlikely to 

adopt a basic law that will call for a religiously neutral public space. Thus, no basic law is 

likely to pass that does not explicitly call for kosher food in the military and in all state 

institutions serving the Jewish public and, likewise, for Shabbat and the Jewish holidays 

to be recognized as the established days of rest in the State of Israel. Non-Jews will be 

guaranteed the right to rest on their Sabbath and holidays. The state shall be allowed to 



support the public religious needs of its citizens and residents but it must be made to 

refrain from intervening in religious matters.  

 

Still, the cornerstone of a basic law guaranteeing "Freedom of Religion" will have to 

terminate the monopoly of the Rabbinate (and of the equivalent Muslim and Christian 

bodies) over family law and the laws of personal status, notably marriage and divorce. 

The law will have to make it possible for every man and woman to marry and start a 

family without restriction on religious grounds. Moreover, the law must guarantee that 

any couple is to be allowed to choose to marry in a religious or civil ceremony, and that 

divorce be accordingly conducted according to the manner in which the marriage was 

conducted.  

 

These matters are highly contentious in Israel today. As far as I know, the basic laws 

expected to be legislated in the foreseeable future are Basic Law: Legislation and Basic 

Law: Freedom of Speech; Basic Law: Freedom of Religion, while urgently needed, may 

have to wait.  

 

Grit Kamir: Discussion of the separation of Church and State in the Israeli context is 

likely to focus on the lack of public transportation in most parts of the country on the 

Sabbath and Jewish holidays, acknowledging the class discrimination it entails; the 

restriction of commerce in most parts of the country on the Sabbath and Jewish holidays, 

as well as the legal prohibition on public display of bread during Passover are also likely 

to come up. But of the many disturbing consequences of the lack of separation between 

Church and State in Israel, the most acute is the systematic discrimination toward all 

Israeli women in the realm of family la\v. This discrimination is facilitated by 

Parliament’s refusal to enact a state law of marriage and divorce. Instead, an Israeli 

citizen is legally classified as belonging to a religious community, and is obligated to turn 

to the administration of that community for any legal service and proceeding regarding 

marriage and divorce." Such services and proceedings are conducted by orthodox 

religious authorities and personnel, who administer (their interpretation of) religious law.  

 

Under this regime, women defined by the state as (religiously) Jewish are subject to the 

Halachic Jewish law, as interpreted by the Orthodox, male Jewish rabbis. Women defined 

by the state as Muslim are subject to Sharia law, as interpreted by male Muslim kadies. 

Women defined by the state as (religiously) Druze are subject to Druze religious law as 

interpreted by male Druze ministers, and Christian women are subject to the religious 

authorities of the different Christian sects recognized by Israeli law. Each one of these 

religious systems discriminates against women. Consequently, in the context of marriage 

and divorce, all Israeli women are explicitly discriminated against by these religious laws 

and by the authorities administering them. Further still, each group of women is 

discriminated against in a unique and different manner.
3
  

 

Non-Jewish religious minorities are also systematically discriminated against, most 

obviously through the uneven allocation of funds. Additionally, only Jewish men who are 

enrolled in Orthodox Yeshivas enjoy outstanding affirmative discrimination: They are 

exempt from army duty and receive state allowance.  



 

Given this existing socio-legal reality, a laconic guarantee that the parliament shall make 

no law respecting an establishment of religion will not suffice. An Israeli constitutional 

guarantee of the separation of Church and State must relate in detail to the status quo. It 

must prohibit the assignment of citizens to religious communities, as well as their 

subjection to any religious law and any religious authority. It must prohibit any direct or 

indirect allocation of funds to any religious institutions. It must prohibit any direct or 

indirect discrimination toward a religiously defined group, or toward any group which is 

not affiliated with any religion. It must prohibit legislation of any religious law or 

arrangement. It must prohibit discrimination toward an individual or a group based on 

reference to a religious law; Equality for all must be enacted as a fundamental 

constitutional value.
4 
 

 

The state of Israel is not, was never meant to be, and must not become Jewish in any 

religious sense. Some of its founders envisioned it as Jewish in the sense of containing a 

Jewish majority; others envisioned a state that would award Jewish culture and heritage a 

unique standing. Neither of these concepts entails the state's religious Je\vish character, 

which cannot accord with Israel's democratic identity or with the fundamental 

commitment to equality and human rights for all.  

 

Alon Harel: The strict separation of Church and State is only one possible route for a 

liberal constitution. I do not think this is the route that Israel would take. Most European 

countries including Britain and Germany do not separate Church and State. Instead, any 

constitution should protect both freedom of religion and freedom from religion. But 

protecting freedoms and protecting separation of Church and State are not the same thing. 

 

I do not see a serious conflict between the establishment clause and the official 

recognition that Israel is a Jewish state. The recognition of Israel as a Jewish state is not a 

religious proclamation. The conflict with equality provisions seems more serious to me 

and requires more consideration.  

 

Ruth Gavison: First, it is not clear that the tension between 'Jewish' and 'democratic' in 

Israel's self-definition is relevant here. Most Jews believe that Israel defines itself as 

democratic and Jewish in the national-ethnic sense, and not in the religious sense. That is, 

'Jewish' here is used in the sense used in the 1947 UN resolution, in which the region 

between the sea and the river was divided into an Arab and a Jewish state. It is not 

'Jewish' as against 'Muslim' or 'Christian'. At the same time, in one of the famous cases of 

the US Supreme Court it defines the U.S. as a Christian country despite the First 

Amendment.  

 

Nonetheless, definitions apart, constitutional regulation of state and religion issues is 

indeed one of the most serious obstacles on the road to an adequate constitutional 

consensus. The issues concern the relations between the state and the Jewish religion but 

also the relationships between the state and all religions and the relationships between the 

religions themselves. Present arrangements are based on either statutes or administrative 

regulations, at either the national or local level. The 1992 human rights Basic Laws were 



explicitly worded so as not to apply to this subject (although it soon turned out that they 

did affect, for example, arrangements of Kosher food).  

 

Israel has a decent level of freedom if religion. It does not have what is usually called 

freedom of religion. Most matters of marriage and divorce are under the monopoly of 

religious courts (and of the orthodox variety at that). This means that people can only 

marry people of their own religion, and that the ceremonies of marriage in Israel must be 

religious. Usually, burial arrangements are made by religious communities. While Israel 

does not have an official, established religion, it does finance and supply religious 

services of various sorts, including supporting systems of religious schooling for Jews 

(and Christians).  

 

More closely related to the self-definition of Israel as a Jewish state is the 

characterization of jew' in the 1950 Law of Return. Until 1970, the law did not contain an 

explicit definition of this term. Some defined jew' according to Jewish religious law and 

some saw the context as suggesting a more national-cultural definition. But when the 

Court held that the children of a Jewish father and a non-Jewish mother could be 

registered as Jewish in their nationality, the law adopted a religious definition of jew' 

(while granting rights of return to non-Jewish members of a Jew's family).
5
  

 

So the first question for Israel is whether it wants to change these arrangements. If it does 

not, defenders of the status quo will be extremely reluctant to put anything in the 

constitution that might threaten it. Specifically, the right to freedom of religion (usually 

interpreted to include freedom from religion) will be problematic, especially if it is 

coupled by judicial review by the present Supreme Court which is mostly secular-liberal.  

 

Indeed, some attempts to change this status quo took the form of proposed basic laws that 

would have declared rights to freedom if religion and from religion. Even when such bills 

proposed a constitutional immunity for the existing legislation, religious opposition 

prevented their enactment. It seems unlikely, therefore, that a constitution, as such, will 

be allowed to change the situation without substantive agreement on the various issues 

involved.  

 

It seems therefore that the political impasse on this issue may in fact be beneficial. So 

long as the substantive issues are very controversial, constitutionalizing them will 

relegate the power to decide them to unaccountable courts. This may limit both their 

power and their legitimacy. These issues should therefore be left to the working of the 

political system, with its own mechanisms of compromise and give-and-take.  

 

Barak Medina: Freedom of religion in Israel is only marginally shaped by the state's 

"Jewishness." The characteristic of Israel as a jewish and democratic state is reflected in 

aspects related to the interests of the jews as a national, cultural and ethnic group. These 

main aspects are preserving a jewish majority in Israel, promoting jewish immigration to 

Israel, and dominance of jewish culture in the public sphere. As far as immigration is 

concerned, the country is open to immigration of those who are considered part of the 

jewish people based on current cultural perceptions, which substantially differ from the 



religious definitions. As far as the public sphere is concerned, the enforcement of 

religious norms is permitted only as far as it promotes general, non-religious purposes, 

such as the reflection of jewish culture in the public sphere or protecting the feelings of 

religious people.  

 

The rejection of the doctrine of separation of Church and State is not based on the unique 

status of Judaism. The Jewish religion has no distinctive status in Israel. All religions in 

Israel enjoy a similar formal status. The basic concept is that the free exercise of religious 

practices is insufficient to enable a person to fulfill his or her religious aspirations. The 

fulfillment of religious freedom requires an active role by the government, in providing 

public finance to religious institutions; it may also require the state to supply several 

religious services, whenever the voluntary formation of the religious communities might 

fail to efficiently do so. Freedom of religion is basically considered as a part of the right 

to culture. As such, it not only prohibits the government but also imposes several duties, 

including granting exemptions from generally applicable norms, when these norms 

substantially infringe on a person's freedom of religion. The state is committed to assist 

the citizens to fulfill their basic right to religious freedom equally, based on the special 

needs of each group.  

 

Therefore, language protecting religious freedom which could be included in a 

constitution for Israel is this: The state shall not prohibit the free exercise of religion; the 

state shall supply adequate means to assist equally all persons to fulfill their right to 

religious freedom.  

 

Frances Raday: I will argue that the Israeli provision can in theory provide a legitimate 

constitutional alternative to separation doctrine but that its promulgation in a 

constitutional document is unwise.  

 

The significance of the formula of a Jewish and democratic state as a constitutional 

imperative is, from the Jewish perspective, the very raison d'hre of the state. Israel was 

established in order to allow the Jewish people to implement the right of 

selfdetermination. The fact that this is expressly declared and constitutionally guaranteed, 

rather than assumed as a demographic fact, results from the traumatic history of denial of 

self-determination and even survival rights to the Jewish people-the history which 

underlies the creation of the Jewish State. In this respect, the formula can be justified as 

at least a temporary measure in the process of implementing the right to self-

determination or, alternatively, as a kind of affirmative action for the Jewish people. 

Although the ongoing human rights implications of this constitutional directive are 

problematic, they are not necessarily in fundamental violation of human rights.  

 

The identification of Israel with Jews as an ethnic or culturally identifiable people, is in 

no way unique in the history of self-determination. The notion characterizes, most 

recently, the breakup of the Soviet Union into ethnic states and the division of 

Yugoslavia. Furthermore, the designation of Israel as a state associated with a particular 

religious denomination is not unique among democracies. The highly democratic 

Scandinavian countries maintain the Scandinavian Church as a national church, and 



England gives official status to the Church of England. The formula of a Jewish and 

democratic State is not, in essence, any more problematic for human rights of the non-

Jewish minority than for minorities in these other countries.  

 

Furthermore, Israel's philosophy of regulation of Church and State, which is diametrically 

opposed to the philosophy of separation articulated in the US Constitution's establishment 

clause, is not necessarily violative of human rights. The Israeli system, inherited from the 

Ottoman Empire and British Mandate's employment of the Millett system, promotes 

religion rather than disestablishing it. The system is based on promotion of three 

religions, Jewish, Muslim and Christian. This is not necessarily incompatible with 

democracy; it can even be argued with some justification that promotion by the state of 

secular cultural activities, such as theatre, art and sports, is not substantively different 

from support for religious institutions, such as synagogues and ritual baths.
6
 

 

However, if there is to be promotion of religion, the promotion of religion must not be 

discriminatory, and it must not curtail the human rights of others.
7
 And there's the rub. 

These two limiting requirements derive, amongst other things, from the International 

Covenant on Civil and Political Rights. Under the Covenant, State Parties are, on one 

hand, to ensure the right to freedom of thought, conscience and religion, including 

freedom to manifest that religion or belief in worship, observance, practice and teaching; 

and, on the other, they are to ensure to all individuals within their territory and subject to 

their jurisdiction the rights recognized in the Covenant, without distinction of any kind, 

such as by race, color, sex, language, religion, political or other opinion, national or 

social origin, property, birth or other status. In ICCPR's Article 18(3), there is express 

regulation of any potential conflict between the right to manifest one's religion and the 

fundamental rights or freedoms of others. The article provides that "[t]he right to 

manifest one's religion or beliefs ... may be subject only to such limitations as are 

necessary to protect public safety, order, health, or morals, or the fundamental rights and 

freedoms of others." Article 18(3) thus provides an exception to the right to the freedom 

to manifest one's religion, should a confrontation materialize with the fundamental rights 

and freedoms of others. The intention of Article 18(3) is to legitimize limitations on the 

right to manifest one's religion where it infringes on other human rights. Indeed, the 

article, in providing an exception for such limitations as may be "necessary" to protect 

fundamental rights, could be read to imply that there will be an obligation on States 

Parties to impose them. Furthermore, as regards women's rights, Article Sea) of CEDAW 

imposes a positive obligation on states parties to "modify ... social and cultural" practices 

in the case of a clash, and Article 2(f) imposes an obligation to "modify or abolish ... 

customs and practices" that discriminate against women. Culture is a macro concept, 

definitive of human society, and the concept of "cultural practices" thus subsumes the 

religious norms of societies. It is clear, then, that Article Sea) and Article 2(f) give 

superior force to the right to gender equality in the case of a clash with cultural practices 

or customs, including religious norms, thus creating a clear hierarchy of values.
8
  

 

The imminent human rights paradox in the requirement that the State be both Jewish and 

democratic is clear. The requirement of Jewishness of the State could potentially impair 

majoritarian democracy by entrenching the Jewish character of the state even where the 



majority opposes it (there is no such entrenchment at present). The Jewish character of 

the State may result in violation of those human rights that are in conflict with Jewish 

values, where the Court interprets those values in the light of Jewish halacba, the 

religious law (this has indeed been the case as regards judicial refusal to interfere with 

statutory provisions which delegate authority to determine personal status to the religious 

courts and discriminate against women).
9
 

 

Nevertheless, the requirement of the Jewish nature of the state can theoretically be 

reconciled with the demands of democracy and human rights. The placing of the 

requirements of the Jewish and democratic nature of the State on the same level may 

allow for a synthesis into the constitutional system of only those aspects of the Jewish 

cultural heritage which are consistent with democratic principles. This has, indeed, been 

the view of Justice Barak, the President of the Israeli Supreme Court, although former 

Justice Elon opposed this view.
10

 In the Kaadan Case, Justice Barak said:  

The values for the State of Israel as a Jewish and democratic State, amongst other things, 

provide the basis for the right of the Jewish people to be autonomous in its own sovereign 

country ... From these values ... a number of conclusions should be derived: Hebrew will 

be the main language of the State and its main holidays will reflect the national revival of 

the Jewish people; it is clear that Israel's heritage will be a central component of the 

State's religious and cultural heritage ... But, from the values of the State of Israel as a 

Jewish and democratic state, it can in no way be derived that the state will discriminate 

between its citizens. Jews and non-Jews are citizens with equal rights and obligations in 

the State of Israel.
11

 

 

As regards the rights of women, the secular and homosexuals, to whom Justice Barak 

does not expressly refer in this dictum, the requirement of consistency with democratic 

values should by analogy exclude the application of discriminatory religious norms.  

 

Nevertheless, even for some of those, and I am among them, who regard Israel as an 

expression of the Jewish right of selfdetermination, and even though the characterization 

of the state as Jewish is not a fatal flaw in the constitution as regards respect for human 

rights, it is questionable whether the best way of implementing this goal is by enacting 

the formula of a Jewish and democratic State as a constitutional value, rather than by 

relying on it as an empirical fact. Although the constitutional formula should not be used 

to derogate from concrete citizenship rights of minorities and to justify violation of the 

fundamental human rights of others, and indeed has not been so used by the courts up 

until the time of the writing of this article, its very posing of a distinction between 

majority and minority identities is problematic. As a matter of constitutional human 

rights, the State should be considered a state for all its citizens. This, indeed, corresponds 

to the concept of the General Assembly and Vienna Conference Declarations regarding 

self-de termination-a government should represent the whole people belonging to its 

territory, without distinction. Furthermore, as a utilitarian matter, the constitutional 

statement that Israel is a Jewish State has little to offer: Israel will remain Jewish and 

democratic-a State for Jewish self-determination-only so long as a critical mass majority 

of the population is of Jewish ethnicity and culture.  

 



I would venture that the maintenance of "the right of the Jewish people to be autonomous 

in its own sovereign country" (per Justice Barak in Kaadan) can be achieved by less 

symbolically problematic means than a constitutional provision that the State of Israel is 

Jewish. The Jewish character of the State can be protected by retaining the purposes of 

the state as a refuge for the Jewish people through immigration preferences and by 

maintaining a Jewish majority in Israel by all available non-discriminatory means: 

primarily through provision of educational and cultural incentives. The human rights 

obligations of states refer to rights of those who are already subject to the state's 

jurisdiction, and hence this form of immigration preference is not prima facie violative of 

human rights. This said, the preference for Jewish immigration should not create a 

hermetic barrier to the immigration of others or allow specific discrimination against any 

particular group of others.  

 

Currently, there is little consensus within the Israeli political system on the correct 

division of authority among the various branches of government, or about the 

proper relationship between the national and local governments. Can Israel address 

these disagreements without a constitution?  

 

Barak Medina: The controversy over the division of powers between the legislative and 

the executive branches is minor. There is consensus within the Israeli political system 

that the major policies must be set or at least approved by the Knesset. With respect to the 

proper relationship between the national and local governments there is indeed a 

controversy, but it is resolved through an open public discussion. The Knesset does not 

tend to unilaterally impose its views on the local governments, even though it is not 

bound by any formal restraints in this respect.  

 

The central controversy is over the scope of judicial review. The debate refers to the 

legitimacy of judicial review of acts of the Knesset, and, mainly, to the application of the 

doctrines of reasonableness and proportionality in reviewing state actions (and inaction). 

In the absence of a complete entrenched constitution, a simple majority in the Knesset 

can, in principle, restrict the powers of the judiciary. Formally, it may also transform the 

judiciary from its current impartial status to a political institution, by changing the system 

of appointing judges or the way in which the Court works. However, in practice, informal 

conventions restrict the Knesset. The Knesset conducts a lively debate on these issues, 

but thus far it has avoided restricting the powers of the judiciary. The Supreme Court 

reflects a similarly cautious view. It has struck down only three minor legislative 

provisions, and it is highly restrained in its review of the Knesset's decisions.  

 

Under the current balance between the judiciary and the legislative branch, the Court 

applies a rather broad and intense review of the acts of the executive branch; it leaves, 

however, ample room for the legislature to override the Court's decision. Therefore, 

under the current division of powers, the court is active mainly in reviewing acts of state 

which were not explicitly set or approved by the Knesset. The Court is highly restrained 

in reviewing the Knesset's decisions.  

 



Claude Klein: This question represents a real "catch," since the reasons for the 

nonadoption of a constitution reside precisely there, i.e. in the disagreement on those 

issues. Since the adoption of a constitution means mainly "entrenchment" of specific 

provisions, there is a Qegitirnate) fear that any hasty adoption of a constitution would 

block the situation for years. This is true in two ways. On the one hand, adopting a 

written entrenched constitution blocks evidently all the included issues. On the other 

hand, some sections of past legislation have been protected against judicial review: This 

means that a form of negative entrenchment has been introduced. The crucial question of 

religious marriage (which is exclusive in Israel) is a good example: It is now protected 

first on a technical basis, since past legislation cannot be reviewed by the yardstick of 

most Basic Laws; it may also be considered as protected on the basis of belonging to the 

Jewish character of the state. This double protection is of course problematic from the 

secular point of view, hence the hostility of various circles who believe that this way of 

handling matters is actually upgrading the religious provisions in the legal system of the 

country.  

 

Ron Harris: My reading is that the main disagreements regarding the division of 

authority are with respect to only two issues: namely, the exercise of judicial review by 

the Supreme Court over legislation and the formation of a constitutional court as a 

separate entity.  

 

The basic division of authority between the executive and legislative branches and 

between the executive branch and judiciary is not fundamentally challenged. This is not 

to say that specific decisions are not being criticized by those that object them, using 

division of authority rhetoric. But such a criticism is usually not supported by concrete 

proposals for re-division of authority. Only with respect to the division between the 

legislature and the judiciary there is a concrete proposal for change: either the abolition of 

judicial review or the formation of a constitutional court staffed with public figures rather 

than professional judges, or both.  

Ideological, political and power struggles between branches were common in US history 

despite the presence of a codified and supreme constitution. The eve of the Civil War and 

the New Deal are just two of the notorious examples. I do not believe that a codified 

constitution will resolve conflicts over the division of power in Israel. As long as the 

various branches will not be identical in composition and worldviews, disagreements and 

conflicts will prevail.  

 

Ruth Gavison: Clearly Israel can address these issues without a constitution. It has in 

fact done so many times, by proposing and enacting changes in these arrangements by 

regular legislation or by piecemeal basic laws. Moreover, some constitutional 

arrangements are a matter of convention and these develop anyway without formal 

constitution-making or amendment.  

 

However, enacting a comprehensive constitution may be a good opportunity to address 

some of these issues by creating the circumstances for the needed 'big compromises' and 

their entrenchment, both of which may be necessary to allay the fears of some segments 

of Israeli population from the proposed changes. Such big compromises are indeed 



needed for all these issues. The present balance between national and local authority is 

clearly inadequate, as one can see from the fact that so many local authorities cannot run 

their business effectively. Yet some suggest additional centralization while others 

propose more decentralization of power and greater autonomy for local units. At the 

national level, there is agreement that the political system does not have sufficient 

stability, and that government is at the same time too powerful and not effective enough. 

Some want to change the election system for the Knesset and others prefer a presidential 

system of government. In addition, many believe that the Knesset has become too weak, 

while the Supreme Court has become too powerful. Others argue that more judicial 

review is needed for fuller accountability.  

 

On the other hand, these are some of the issues that have prevented the completion of the 

constitution until now. Indeed, the draft constitutions that are now circulating in Israel do 

seek to address the issue of judicial review, in a variety of forms, but leave unchanged the 

other constitutional arrangements. Many believe (myself included) that this may in fact 

exacerbate the imbalances in the system in favor of the court, without dealing with the 

serious issues of the effectiveness of both the Knesset and the government, both national 

and local. The political status quo is hard to change even without constitutional 

entrenchment due to the vested interests of the various political forces. It will be a 

mistake to entrench these inadequate arrangements further, and to give the courts the 

power to review proposed future changes.  

 

In the landmark 1995 United Bank Hamizrahi v. Migdal Cooperative Village 

decision, Israeli Supreme Court President Aharon Barak wrote that the Basic Laws 

passed in 1992 established a framework of rights that "have turned  

into constitutional rights" and enjoy supremacy over other acts of the Knesset. The 

decision asserted that the Supreme Court has the power to strike down ordinary 

legislation if it is "unconstitutional." This interpretation has generated intense 

disagreement among factions of the Knesset.  

How does the past decade of tension between Israel's legislature and judiciary 

portend for the future of Israeli constitutionalism?  

 

Barak Medina: The decision in the Bank Hamizrahi case (by a majority of 8 to 1) 

determined that all 11 Basic Laws have "supra-legal" constitutional status, such that these 

Basic Laws set the boundaries of the powers of all branches of government, including the 

Knesset (acting as the legislative branch). The decision enables the Court to conduct 

judicial review over legislation of the Knesset, and it thus serves to limit the powers of 

the Knesset. However, the decision has based the Court's powers on the language of the 

Basic Laws, and not on unwritten, entrenched principles. As a result, the decision 

actually empowered the Knesset, since the Knesset can unrestrictedly amend the Basic 

Laws through a simple process. In this respect, the classical counter-majoritarian problem 

of judicial review in countries with entrenched constitutions does not emerge in the 

Israeli context, where the Knesset is formally authorized to amend the constitution by the 

votes of simple majority.  

 



Nevertheless, in practice the Knesset has used its power to override the Court's decision 

by amending the Basic Laws only once, in a relatively minor issue. The Knesset enacted 

(in 1994, a year before the decision in the Bank Hamizrahi case!) a provision which 

allows it to override explicitly-and in supra-majority-only the provisions of the Basic-

Law: Freedom of Occupation. The Knesset avoided enacting such a provision in 

reference to the other Basic Laws, including, most importantly, Basic-Law: Human 

Dignity and Liberty, and has used its powers to override the Basic Law: Freedom of 

Occupation only once, in 1994. Moreover, the Knesset has adopted a practice of 

reviewing the compatibility of every proposed enactment to the provisions of the Basic 

Laws, and avoided enacting even a single act which the Knesset legal advisers found to 

be incompatible with the Basic Laws.  

 

Today, ten years after the Court's decision, there is a consensus in the Knesset that all 

branches of government, including the Knesset itself, are bound by the provisions of the 

Basic Laws. The dispute is only whether the Supreme Court should enforce these 

provisions when the acts of Knesset are concerned. As mentioned above, these disputes 

have not resulted in an actual activity by the Knesset. The overwhelming majority in the 

Knesset accepts the view that the Supreme Court, as the impartial branch, is the 

authorized interpreter of the constitution, and is thus authorized to decide the scope of its 

own powers. The Knesset restricts itself in amending the Basic Laws in response to 

judicial interpretation, although it can formally do so, respecting the informal convention 

that the Knesset should not enact, not even in Basic Laws, provisions which contradict 

the state's fundamental principles, as interpreted by the judiciary. There is no basis to 

assume that the Knesset will deviate substantially from this tradition in the foreseeable 

future.  

 

Ruth Gavison: This is indeed a central question in the ongoing constitutional debate in 

Israel. There are at least four possible developments:  

 

1. The present situation continues, with the Supreme Court slowly elaborating on the 

scope and the limits of judicial review over legislation, and with the Knesset remaining 

mainly passive. The court will be careful not to declare unconstitutional laws which are 

very important to a majority of MKs. The Knesset will not be able to enlist the power 

either to abolish or restrict this evolving power of judicial review or to legitimate it fully 

for all basic rights. The legitimacy of judicial review will increase, and its scope will 

gradually expand until 'human dignity' covers most of the classical rights in a Bill of 

Rights. A variation on this scenario is that the Knesset will legislate to restrict 

constitutional review to the Supreme Court alone in a special panel (whereas now every 

court has the power to declare a law inconsistent with the 1992 Basic Laws and thus 

unconstitutional).  

 

2. The Knesset will legislate a Basic Law: Legislation, which will entrench all existing 

basic laws and declare them supreme, specify a special procedure for the enactment of 

future basic laws, and regulate the power of judicial review. In principle, all options 

would be open under this scenario. In fact, in a proposal made by a committee appointed 

by the Sharon government before it changed its face (the Neeman Committee report), the 



proposed law gave the Supreme Court in an expanded panel the exclusive power to pass 

constitutional review, and allowed the Knesset to override such ruling with a special 

majority and for a limited time. The proposal also gave con 

stitutional immunity to all existing legislation.  

 

3. The Knesset will in fact enact (or propose for ratification) a comprehensive 

constitution, regulating among other things the power of the courts to pass constitutional 

review. Again, in principle many variations could be proposed as a part of this 

constitutional enactment. In the past, for example, some people concerned about what 

they see as excessive power of the (unaccountable) court suggested that the constitutional 

power be granted to a special constitutional court. Others suggested the adoption of the 

British model. Yet others advocated the adoption of a full Bill of Rights without 

constitutional review, to acquire the educational benefits of a Bill of Rights, without the 

serious political issues which may undermine its entrenchment. But it seems that the main 

options under this scenario are a constitution which will grant the Supreme Court as 

presently constituted and appointed all powers of constitutional review, or a constitution 

which will increase political influence over the appointment procedure to the Supreme 

Court, and will give the Knesset the last word by way of a general override.  

 

4. The Knesset will abolish the power of constitutional review under the 1992 Basic 

Laws.  

 

(4) is extremely unlikely. (1) is likely but not very stable. Under it, the legitimacy of 

judicial review will expand slowly, creating persistent confrontations between the 

Knesset and the court and a limited ability by the court to exercise constitutional review. 

(2) is the worst of all worlds. It does not provide an opportunity for a comprehensive 

restructuring of political organs, it entrenches provisions contained in the old basic laws 

which clearly should not be entrenched, and it does not solve the issue of the legitimacy 

of judicial review The variations on (3) will indeed stabilize the relationships of Knesset 

vs. Court one way or the other. However, the disagreement between advocates of the 

variations may undermine the ability to enact a constitution. Moreover, stabilizing this 

relationship may be achieved at the cost of adopting a constitution that is not good for 

Israel on other grounds. Many believe (myself included) that this will be a bad deal for 

Israel. The constitution should improve the effectiveness and accountability of 

government in their broad sense. The wish to stabilize the relationship between Knesset 

and Court should not lead Israel to adopt a constitutional document that will not do it a 

good service.  

 

Under these circumstances, might be best to work slowly within alternative (1), by 

legislating to change inadequate arrangements (e.g. by abolishing the religious monopoly 

over marriage and divorce, and improving the effectiveness and accountability of 

government) and by clarifying the limits of the power of the Supreme Court and 

rethinking its powers, jurisdiction and appointments procedure.  

 

 

 



Claude Klein: A serious crisis has arisen between the legislature (or part of it) and the 

Supreme Court. The future is now quite uncertain since central figures at the Court 

(president Barak, Vice-President Cheshin) are about to retire within the next 18 months 

(retirement is mandatory in Israel at the age of 70). Each of the seats in the Court will be 

seriously contested. Under Barak (and previously under Shamgar, who retired in 1995) 

the Supreme Court has become increasingly activist. The Bank Hamizrahi Case 

represents certainly the most extreme activist decision. In deciding that the Basic Laws 

adopted in 1992 had to be considered as "higher law" and that the right of judicial review 

was implied by that very hierarchy of norms, the Court began down a new path.  

 

On the other hand, attention should be paid to the fact that critiques of the Court and its 

activism are also based upon other matters, far away from judicial review over statutory 

law. Consider for instance all matters related to the activities of the military in the 

occupied territories (the last example being the decision concerning the erection of a 

fence between Israel and the territories) or a number of decisions regarding religious law. 

The Court has also developed the scope of its review over general administrative (and 

sometimes political) action. It is true that a certain retreat from this activism may be 

detected in the last few years: it remains that the Court is engaged in establishing new 

standards of review, vis-a-vis legislative and administrative activities. All in all, even if a 

new, more modest approach will appear, it remains that the Court has established very 

high standards which will certainly remain. 

  

Edna Ullmann-Margalit: I believe that the tension between the legislature and the 

judiciary in Israel is not likely to diminish in the foreseeable future: it does not depend in 

an essential way on Aharon Barak's tenure as Chief Justice, which terminates in about 

three years. Not just the product of Barak's unprecedented judicial activism, this tension 

reflects a deep malaise in the Israeli polity. More specifically, it reflects two major 

undercurrents in the current political system in Israel: first, the weakness of the Knesset 

as a legislating body, and second, the circumstance that the Supreme Court finds itself 

increasingly isolated in its struggle to uphold liberal values of civil and human rights in 

Israel today. These two developments are separate but not unlinked.  

 

In light of the almost unbearable polarization of Israeli politics in recent years, the 

Knesset proves itself increasingly useless as an arena in which the major moral debates in 

Israeli society can be resolved. A notable example is the debate over the enlistment to the 

IDF of ultra-Orthodox yeshiva students; another is the debate over non-Orthodox 

conversion into Judaism and its implications for issues of citizenship and adoption. There 

are also examples regarding allegations of corruption and other ethical violations by 

elected officials, including members of Knesset. In these and other matters the Knesset 

found itself unable to conduct a debate and bring it to closure in the form of legislation; 

instead it threw the matter to the door of the Supreme Court. Even within the executive 

branch, for example in the office of the Public Prosecutor, there is a growing tendency in 

recent years to consider their own decisions as provisional only, until they are subjected 

to the test of BAGATZ (the Supreme Court sitting in its capacity as the High Court of 

Justice).  

 



Whether out of an activist attitude or not, once the Supreme Court takes up the challenge 

of dealing with such explosive issues, it predictably does so in light of the values 

underlying the Israeli code of law and of its own liberal tradition. The Court's opinions 

are then sometimes subjected to vicious criticism by those circles in Israel, often religious 

but not only religious, who do not quite share the liberal ethos of civil and human rights 

that guides the Court in its decisions. In my view the resulting tension between the 

Supreme Court and the legislature highlights the distinction between democracy-or 

populist democracy in this case-and liberalism. 'Liberal democracy' is a noble ideal, but it 

is really a compound ideal. Democracy can be distinctly illiberal, for example when it 

emphasizes majority rule or security concerns at the expense of the protection of minority 

rights or of civil and human rights of individuals.  

 

Frances Raday: .My response is in the area of the prescriptive (rather than the prophetic, 

for which I see myself as unqualified). Prescriptively, I will argue that the best course of 

action is to leave Israel's budding constitutionalism to continue to develop through 

judicial interpretation and to cope with the factions opposing this through legal and 

public education. The efforts being made by various policy protagonists in Israel to make 

changes in the constitutional status quo in order to contend with the political tension, 

noted by the editors, or ostensibly in order to promulgate a "proper" constitution, are 

unhopeful. The various ways being advocated include the establishment of a constitution 

by consensus, the restriction of the constitutional powers of the Supreme Court sitting as 

High Court of Justice or the appointment of a Constitutional Court which will reflect 

sectoral interests. The theme of my response is that none of these various measures will 

improve the situation, and indeed, they will cause damage to the ethos of fundamental 

human rights in Israel. This is because they all involve compromise with the opposition 

of religious factions to basic human rights and their constitutional protection. My 

skepticism regarding constitutional reform by the Knesset is thus based on two premises: 

The first is that Israel already has a constitutional bill of rights, partial and imperfect but 

functioning, and the second is that political change of the kind proposed will dilute rather 

than enhance the protection of human rights.  

 

The 1992 Israeli Basic Law: Human Dignity and Liberty and Basic Law: Freedom of 

Occupation do not amount, it is true, to a codified constitution adopted by formal 

constituent assembly; they are not entrenched and may be overridden by ordinary 

legislation. Nevertheless, in the context of the time of their enactment and their 

formulation, they should be considered to constitute a constitutional bill of rights. The 

constitutionality lies in the fact that this legislation places human rights at the highest tier 

of a hierarchical structure of legal norms and bestows supra-legal constitutional status on 

the human rights that it promulgates.  

 

A comparison between the differing political cultures informing the constitutional 

debates regarding human rights review powers in the British and Israeli contexts is 

instructive in revealing the problem of constitutional reform in Israel in the immediate 

future. The British constitutional debate was a continuation of the controversy regarding 

the role of Parliament and the courts in a democracy. Against this background, the UK 

Human Rights Act 1998 preserved the sovereignty of Parliament, so deeply engrained in 



British constitutional tradition, by bestowing only an interpretive power and a power to 

declare incompatibility on the courts. The major force propelling the conferment of even 

these powers was clearly the growing impact of European law on the British legal system 

and the requirement of compatibility between English law and European law as 

determined by the European Court of Justice.  

 

In Israel, the failure for 44 years, in spite of repeated efforts, to enact a constitutional bill 

of rights was the result of an inability to reach agreement with the relit,>1ous factions in 

the Knesset on the supremacy of constitutional over religious values. More particularly, 

attempts to introduce constitutional bills of rights floundered on the opposition of the 

religious parties in the Knesset to establishing the supremacy of the right to equality over 

religious determination of personal status in marriage and divorce (which applies clearly 

patriarchal norms 12) and of the right to freedom of opinion and freedom from religion 

over the religious coloring of public life (which is contrary to religious demands for 

respect of religious Jewish norms, such as those regarding the Sabbath, in the public 

space':'). Clearly this has been a dispute as to the content of the foundational document 

but it also ret1ects a disagreement as to the ultimate source of moral authority: Jewish 

Law or the Constitution.  

 

The compromise made in 1992, in Israel's Basic Law: Human Dignity and Liberty, was 

to introduce a basic right to human dignity, along with other human rights that are non-

controversial in the context of state and religion. It did not seem to the religious parties 

that human dignity would threaten religious values because the very concept of human 

dignity is derived from the biblical concept of betzelem, in imago dei. It was only with 

hindsight-when subsequent experience in the courts revealed the impossibility, in the late 

20th century, of considering human dignity as divorced from the concept of equality for 

women, ethnic and religious minorities and homosexuals or from the right to freedom of 

opinion and freedom from religion-that the religious parties realized that this was a 

mistaken conception. Furthermore, the President of the Court referred to the 1992 law as 

creating a constitutional revolution, bestowing supra-legal constitutional status on the 

human rights ensconced in it and review powers to the courts to invalidate legislation 

which violated them. It was in this context that religious opposition to the Law and to the 

judicial interpretations of it became vocal and sometimes violent.
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The opposition of the religious parties was supplemented by academic arguments 

opposing the legitimacy of the judicial assertion of the supra-legal constitutional status of 

the rights written into the Basic Law: Human Dignity and Liberty. Such academic 

arguments were based on allegations of flawed process and democratic deficit. As 

regards process, it is said by experts such as Professor Ruth Gavison" that the document 

did not pass the test of public consensus; not only was it not passed by a constitutional 

assembly, it was not even passed by an impressive numerical majority of Members of 

Knesset in a regular session (36 MKs voted in favor out of a total number of 120 MKs). 

As regards democratic deficit, it is argued, in retrospect, that the Basic Law has been 

interpreted in a way which gives disproportionate power to the courts vis-a-vis the 

legislature and thus undermines democratic institutions.  

 



While these are serious considerations, they do not trump what are in my view more 

serious reasons for accepting the Law as setting legitimate constitutional limits on the 

legislative role of the Knesset. While it is true that the Basic Law: Human Dignity and 

Liberty did not give express review power to the courts, Section 8, the limitation clause, 

impliedly requires such review: "There shall be no violation of rights under this Basic 

Law except by a law befitting the values of the State of Israel, enacted for a proper 

purpose, and to an extent no greater than is required." This implies a substantive limit on 

the law-making power of the Knesset and, hence, the corresponding obligation of the 

courts to examine when that limit has been transgressed. Read in this way, Israel is not a 

"democracy without a codified constitution."  

 

I would rather regard it-and in this I accept the approach of Justice Aharon Barak-as 

having a written constitutional bill of rights, if an incomplete one.
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There are two distinct sources of authority for this interpretation of the Basic Law: 

Human Dignity and Liberty as a constitutional bill of rights. The first derives from 

Israel's cultural legal history and the second from international human rights law.  

 

Israel's constitutional cultural history reinforces the legitimacy of regarding the 1992 

Basic Law as bestowing supra-legal constitutional status on human rights. Resolution 181 

of the United Nations General Assembly of November 29,1947,1- which dealt with the 

plan for the partition of Palestine into Jewish and Arab states, called for preparation of a 

democratic constitution bv a Constituent Assembly, which was to include basic rights of 

the state's citizens, including the right to equality. IS Thus Israel was obligated from its 

founding documents to prepare a democratic constitution and this substantive obligation 

can be regarded as overcoming procedural flaws. This obligation was realized, 

throughout the course of the state's legal development, laying the constitutional ground in 

judicial decisions, whose legitimacy was never contended by the Knesset, for the 1992 

"constitutional revolution," as Justice Barak termed it or a constitutional evolution!" 

according to other authors.  

 

After the Basic Law: Human Dignity and Liberty was passed, there was no protest in the 

Knesset; no attempt by a parliamentary' majority to rescind it. On the contrary, amongst 

legislators and their legal advisors awareness of the need to avoid violation of the human 

rights ensconced in the Law became a routine aspect of the leg-  

islative process. This belies the theory of a "coup" in which the majority of Members 

were tricked by a minority. There was and has been ample opportunity for the Knesset to 

cancel or change that Law by a majority (as they did the Basic Law: Freedom of 

Occupation, prolonging the period in which prior legislation would be preserved)-they 

have not done so. This acceptance of the Law by the Knesset without protest can be 

viewed as acquiescence in the transformative impact of Section 8 on the Knesset's 

legislative process. Protests by Members of Knesset against the Law came only in 

retrospect, when some of them did not like the rulings handed down by the High Court of 

Justice under its human rights provisions.  

 



In addition and independently, international human rights law imposes an obligation on 

states to give supra-legal protection to human rights. Israel passed the 1992 Law in a 

world in which the basic human rights equality, freedom of expression, freedom of 

religion and conscience and equality between men and women-have been entrenched in 

treaty law, in particular the International Covenant on Civil and Political Rights (CCPR) 

and the Convention for Elimination of All Forms of Discrimination Against Women 

(CEDAW) and, according to much mainstream opinion, also in customary international 

law. The State of Israel and its Knesset are bound, at the very least, to enforce the human 

rights protected under international treaties which Israel has itself ratified." Israel had 

signed the ICCPR prior to enacting the 1992 Law and so is bound to protect the human 

rights guaranteed therein "effectively." This State obligation is considered by the treaty 

bodies and many international law experts to require constitutional protection of 

international human rights, at least where this is the most appropriate way to achieve 

enforcement of treaty obligations. In this respect the interpretation of the Basic Law: 

Human Dignity and Liberty as preempting legislation which violates the human rights 

protected under it is merely affirmative and not innovatory. It is true that Israel has 

appended reservations to the various human rights treaties it has signed in order to 

exclude the religious status quo from their purview. However, the view promulgated by 

international human rights authorities is that reservations that are incompatible with the 

human rights values protected by the treaties are ineffectual. 21 By this measure, the 

preservation of patriarchal religious marriage laws and the immunization against review 

of the human rights violations they engender are most probably unenforceable 

reservations.  

 

A "negative" reason for not objecting to the inference of constitutional force to the Basic 

Law: Human Dignity and Liberty is that the Knesset remains sovereign and the Basic 

Law in no way interferes with this sovereignty. The absence of any entrenchment 

provision results, as a matter of fact, in the Knesset's ability to override the Basic Law by 

an ordinary majority. Even if there is a judicial holding of unconstitutionality and 

invalidity of a piece of legislation, the Knesset may in an ordinary session insist on its 

own legislative policy and override the judicial determination. Indeed, as the editors have 

pointed out, the Knesset did, on one occasion, use this power to re-enact legislation 

declared unconstitutional by the High Court of Justice, expressly overriding the 

constitutional limitation. However, I would dispute the suggestion made by the editors 

that this apparently weakened the constitutional force of the Basic Laws. It could not 

weaken a constitutional entrenchment that these Laws never had.  

 

This weak constitution that we have is better than the constitutions we may get through 

the introduction of any of the measures of reform being circulated at present. 

Establishment of a constitution by consensus suffers from the illusion of achieving a 

meaningful consensus in the context of human rights imperatives. Political exigencies 

force the center of gravity of the so-called consensus to agreement with the Orthodox 

Jewish religious parties in the Knesset. This involves waiver of the primacy of the human 

rights of women, non-Jews and homosexuals, and thus challenges the very ideology of 

human rights. The restriction of the constitutional powers of the Supreme Court sitting as 

High Court of Justice will, of course, as intended, prevent the Court from continuing to 



apply the right to human dignity in a way which is consonant with international human 

rights law, and remove the constitutional review powers conferred by the Basic Law: 

Human Dignity and Liberty. The move is suspect in view of the existing override powers 

of the Knesset and the extremely restrained policy of the Court, to date, in its review of 

Iegislation.F The appointment of a Constitutional Court which will reflect sectoral 

interests promises a replication of the Knesset and its paralysis on the issue of human 

rights because of the deep ideological rift between the secular majority and the Orthodox 

religious minority. A mini- Knesset will not advance the agenda of human rights.  
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